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NOTICE OF ERRATA FILING

The  Arizona  Corpora tion Commis s ion S ta ff ("S ta ff') file d its  P os t-He a ring Brie f

ye s te rda y in a ccorda nce  with the  P roce dura l S che dule  in this  ca se . S ta ff ha s  include d

a nothe r copy of its  Brie f a tta che d to this  Notice  which s trike s  two re dunda nt se nte nce s

conta ine d in S e ction III of the  Brie f, corre cts  s e ve ra l typogra phica l e rrors  a nd which

conta ins  othe r minor corrections  to the  Brie f tha t was  filed on Wednesday of this  week.

RESPECTFULLY submitted this  26th day of October, 2007.

43°Ma ure e n A. S co , S e nior S ta ff Attorne y
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
(602) 542-3402
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10 I Introduction
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This case involves a complaint by Eschelon Telecom of Arizona, Inc. ("Eschelon"), a

competitor of Qwest Corporation ("Qwest"), alleging that Qwest was denying it the ability to

expedite' Local Service Requests ("LSRs") under its existing Interconnection Agreement ("ICA")

unless it signed an Amendment to its ICA which substantially changed its rights under the long

standing process that had been mutually understood and utilized by both Qwest and Eschelon

Qwest relies upon the Change Management Process ("CMP") to justify its actions. Qwest

argues that the CMP is the Commission approved process for changes of this nature and that it

satisfies the "mutually developed" language contained in Eschelon's ICA. Eschelon takes issue with

Qwest's position that the process was "mutually developed". Eschelon argues that the process was

unilaterally developed by Qwest and imposed upon its competitors

The Staff's position is that Qwest should have waited until the current ICA with Eschelon

expired before insisting upon a material change in how it would handle expedites, unless Eschelon

agreed to the change in process. In the end, it is clear that with respect to this change, it was material

and affected the rights of the parties under the long-standing expedite process in effect under existing

ICes. Certain Competitive Local Exchange Callers ("CLECs"), at least some of those that regularly

followed and participated in the CMP, expressed their objection, and in some cases confusion26

27

The Expedite Process is a procedure that is followed when a CLEC requests an earlier due date than the standard
interval from Qwest for the installation of wholesale products and services." Genung Direct Test., Ex. S-l at 6-7
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over the  changes  made  to the  process  by Qwest in a  success ion of diffe rent ve rs ions  to the  expedite

process  presented in the  CMP. In fact, one  CLEC objected tha t it had a lready s igned the  Amendment

under an earlie r vers ion presented by Qwest and tha t Qwest subsequently imposed a  materia l change

to the  way tha t Amendment worked.

In a ddition, the  CMP proce ss  wa s  ne ve r inte nde d to trump or cha nge  a  CLEC's  rights  unde r

6 its  exis ting ICA. This  is sue  was  the  subject of cons ide rable  discuss ion in the  Section 271 workshops

7 he ld by the  Commis s ion whe n it a pprove d the  proce s s  a s  pa rt of Qwe s t's  27 l a pplica tion. The

8 docume nt codifying the  CMP  proce s s  cle a rly s ta te s  tha t if the re  is  a  conflict be twe e n the  ICA or

9 rights  unde r the  ICA and the  CMP, the  ICA controls .

10 In a ddition to be lie ving tha t Esche lon wa s  a ggrie ve d in this case, the  S ta ff be lieves  tha t othe r

l l CLECs  ma y ha ve  be e n a s  we ll by the  succe s s ion of cha nge s  to the  e xpe dite  proce s s  in the  CMP ,

12 which ultima te ly resulted in a  mate ria l change  to the  exis ting process . The  changes  went we ll beyond

13 the  origina l Change  Request of Covad which was for an optiona l expedite  process  for non-emergency

14 circumstances . Because  Qwest a lso expla ined the  Amendment as  an optiona l process  for CLECs, the

15 S ta ff ha s  re comme nde d tha t Qwe s t offe r CLECs  the  ne w proce s s  re pre s e nte d by the  Ve rs ion 30

16 Amendment as  another option in addition to the  process  for emergency expedites  under the ir exis ting

17 le As . S ta ff ha s  ma de  othe r re comme nda tions  dis cus s e d he re in tha t s hould be  a dopte d by the

18 Commis s ion a s  we ll, including: 1) inclus ion of a  de finition of de s ign a nd non-de s ign s e rvice s  in

19 Qwe s t's  Arizona  Ta riffs , 2) inclus ion of e xpe dite s  of Unbundle d Loops  in ICA ne gotia tions , a nd 3)

5

20 adoption of a  Pe rformance  Indica tor De finition ("P [D") for Expedite s  of Unbundled Loops .

21 11. P roc e dura l His to ry

22 On April 14, 2006, Esche lon file d a  Compla int with the  Commiss ion a ga ins t Qwe s t a lle ging

23 tha t Qwest had re fused to provide  both repa irs  for disconnects  in e rror and the  capability to expedite

24 orders  for unbundled loops under the  repa ir and expedite  language  of the  Qwest-Eschelon ICA.

25 By P roce dura l Orde r da te d J une  6, 2006, the  Commis s ion 's  Utilitie s  Divis ion S ta ff was

26 orde red to pa rticipa te  in this  case . A subsequent Procedura l Orde r da ted August 16, 2006 es tablished

27 a  proce dura l s che dule  in this  ca s e , which wa s  s ubs e que ntly modifie d by re que s t of the  pa rtie s  on

28 Janua ry la th 2007. The  Procedura l Orde r a lso adopted an inte rim process  for expedite s . The  inte rim

S :\MS cott-2\MS cott\06-0257\06-0257 - Es che lonBrie f1 .doc 2



I

1

2

3

4

5

6

process  prese rved Esche lon's  ability to obta in no-cost emergency expedites  but required Esche lon to

pay for non-emergency expedites.2

Qwest, Esche lon and S ta ff filed te s timony on the  is sues  ra ised in this  ca se . On Februa ry 23,

2007, Qwe s t a nd Es che lon file d a  J oint Motion S ubmitting S e ttle me nt Agre e me nt. P urs ua nt to a

P roce dura l Orde r, Utilitie s  Divis ion S ta ff wa s  orde re d to file  re sponse  to the  Se ttle me nt Agre e me nt

by Ma rch 9, 2007. The  conditiona l S e ttle me nt Agre e me nts  provide d tha t for the  le ngth of time  tha t

7 the  curre nt in te rconne ction  a gre e me nt be twe e n Qwe s t

8

9

a n d  E s ch e lo n  re ma in s  th e  b in d in g

inte rconne ction a gre e me nt be twe e n the  pa rtie s  in Arizona , Qwe s t a gre e s  to inte rpre t the  e xpe dite

provis ions  of the  a gre e me nt to a llow Es che lon in Arizona  to obta in e xpe dite d due  da te s  on a ll

10

11

12

13

14

products , including unbundled loops  and other products  ca tegorized by Qwest as  "des igned se rvices"

a ccording to the  old proce ss  a /k/a  Expe dite s  Re quiring Approva l proce ss  pursua nt to which Qwe s t

will grant Esche lon's  requests  for an expedite  a t no charge  under specified conditions .

The  Utilitie s  Divis ion  Dire ctor tile d  a  re s pons e  on  Ma rch  9 , 2007  ind ica ting  tha t S ta ff

be lie ve d the  S e ttle me nt Agre e me nt could be  in the  public inte re s t if it include d the  following S ta ff

conditions :15

16 (1)

17

18

Qwest should continue to support the  same Expedite  Process that has been
used in the  pa s t for a ll products  and se rvice s  (including unbundled loops)
if the  order mee ts  any of the  Emergency crite ria  or conditions  or where  the
cus tome r's  s a fe ty ma y be  a n is s ue  if the  Expe dite  is  not proce s s e d. No
a dditiona l cha rge  s hould be  a pplie d be yond the  s ta nda rd ins ta lla tion
charge .

19

20
(2)

21

22

Qwe s t s h o u ld  co n tin u e  with  th e  e n h a n ce me n t to  th e  Exp e d ite s  &
Esca la tions  Ove rview Process , a s  origina lly reques ted by Coved, offe ring
an option to CLECs to expedite  Orde rs  when the  s itua tion does  not mee t
the  e me rge ncy crite ria  or conditions . This  option should be  offe re d to a ll
CLE Cs  via  a n  a me n d me n t to  th e  CLE C's  cu rre n t In te rco n n e c tio n
Agre e me nt a nd ma y involve  a  cha rge  whe n the  option is  utilize d by the
CLEC.

23

24
(3) Qwe s t should re imburse  the  a dditiona l $1800 plus  inte re s t (if a pplica ble )

tha t was  charged to Esche lon in this  pa rticula r Compla int.

25 (4)

26

Due  to the  na ture  of this  pa rticula r Compla int which s te mme d from a n
Esche lon caused e rror in disconnection of an incorrect number, Esche lon
s h o u ld  imp le me n t a  tra in in g  o r re fre s h e r tra in in g  p ro g ra m fo r its

27 z June 6, 2006 Procedural Order at p. 2.
The Settlement Agreement was conditional because it was contingent upon comments to be tiled by Staff The

Agreement allowed either Qwest or Eschelon (or both) to opt out of the Agreement within 10 calendar days of receipt of
Staff's comments and proceed to hearing

S:\MScott-2\MScott\06-0257\06-0257 - Es che w]onBrie fl .doc
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1
re pre s e nta tive s  s tre s s ing the  importa nce  of a ccura cy whe n orde ring
cha nge s  to the ir cus tome rs ' s e wlce  in orde r to try to a void or minimize
unnecessary customer service outages.

2

3
(5) Qwest should include  a  de finition of des igned and non-des igned se rvice s

in its  Arizona  ta riffs  and inte rconnection agreements .

4 (6)
5

6

8 Qwest sta ted that

11

S ta ff re comme nds  tha t a  pe rforma nce  me a s ure me nt for e xpe dite s  of
Unbundle d Loops  be  de ve lope d through CMP  a nd tha t the  ra te (s ) for
expedites be considered as part of the  next cost docket.4

As was the ir right under the  Se ttlement Agreement, both Esche lon and Qwest opted-out of the

7 Se ttlement Agreement, a lbe it for diffe rent rea sons . Esche lon s ta ted tha t its  intent "is  to be  pa rty to a

se ttlement agreement in this  matte r only zfthe  re solution is  in the  public inte re s t."5

9 "[g]ive n tha t the  S ta ff file d comme nts  re comme nding a dditiona l conditions , Qwe s t is  e xe rcis ing its

10 right to opt out of the  se ttle me nt in its  e ntire ty."6

A hearing was he ld on August 28 and 29, 2007. Staff presented Pamela  Genung as  its  witness

12 in this  ma tte r.

1 3 111. Fac ts  Underlying the  Es che lon Compla int

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

The  following fa cts  we re  ta ke n from the  te s timony of Qwe s t Witne s s  J e a n Nova k's  Dire ct

Tes timony and a  clnonology of events  prepa red by Esche lon in re sponse  to S ta ff Da ta  Reques t 3.7

On March 8, 2006, Qwes t re ce ived a  Loca l Se rvice  Reques t ("LSR") from Esche lon to disconnect a

DSI Capable  loop for one  of its  cus tomers .8 Esche lon had actua lly intended to disconnect an ana log

2-wire  unbund le d  loop , s o  a ppa re n tly Es che lon  e rre d  in  in itia lly ide n tifying  the  loop  to  be

disconnected.9 The  Disconnect was  reques ted for March 15, 2006.10 The  DSl Capable  Loop se rved

a customer in Mesa, Arizona which is  a  non-profit organization that serves people  with <1isab111t1@s."

On Ma rch 15, 2006, Qwe s t s e nt a  comple tion notice  to Esche lon informing it of the  dis conne ct.12

S hortly the re a fte r, Es che lon wa s  conta cte d by its  cus tome r tha t its  s e rvice  wa s  not working.13

23
4

24 5

25
7

26 8
9

27
11

28 12
13

Staff Report, dated March 9, 2007 at 4-5 .
Eschelon Telecom of Arizona, Inc.'s Notice of Opt-Out and Request for Procedural Conference dated March 16,

2007, at 2.
6 Qwest Corporation's Notice of Withdrawal from Settlement Agreement, dated March 16, 2007, at 1.

See Genung Direct Test., Ex. S-1 art 1.
Novak Direct Test., Ex. Q-5 at 9. Eschelon acknowledges that it requested this disconnect in error.
Genung Direct Test., EX. S-1, art. 1 at 2.

10 Novak Direct Test., Ex. Q-5 at 9.
Id.
Id At 10.
Genung Direct Test., Ex. S-1, art. 1 at 1.

S :\MS cott-2\MS cott\06-0257\06-0257 - Es che lonBrie fl .doc 4
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15

16

17

18

Es che lon pe rforme d trouble  is ola tion a nd de te rmine d tha t the  trouble  wa s  in Qwe s t's  ne twork.14

Es che lon ope ne d a  Qwe s t re pa ir ticke t.l5 Once  the  trouble  re port wa s  is s ue d, the  s e rvice  wa s

re s tore d for a  brie f pe riod of time .16 Qwe s t told Es che lon tha t Qwe s t ha d found a  mis s ing cros s

connect in the  Qwest Centra l Office  which Qwest then repa ired.17 However, apparently because  the

dis conne ct proce s s  from the  firs t orde r pla ce d by Es che lon ha d not ye t be e n comple te d, the  DS I

Ca pa ble  Loop wa s  disconne cte d once  a ga in on Ma rch 15, 2006.18 The  ne xt da y, Ma rch 16, 2006,

Esche lon's  cus tomer contacted its  Repa ir Se rvice  Bureau and told Esche lon tha t it was  out of se rvice

aga in.19 Esche lon aga in pe rformed trouble  isola tion and de tennined tha t the  cus tomer's  Tl was  out

of s e rvice  a ga in. Furthe r te s ting indica te d tha t the  trouble  wa s  in Qwe s t's  ne twork.20 Esche lon

ca lle d Qwe s t's  re pa ir ce nte r a nd during tha t ca ll wa s  told tha t the re  wa s  a  disconne ct orde r pla ce d

a ga ins t the  circuit a nd tha t Es che lon would ha ve  to s ubmit a  ne w orde r to Qwe s t to re s tore  the

se rvice ." The  same  day, Esche lon submitted a  LSR to orde r a  new DSI Capable  Loop and reques ted

a due date of March 23, 2006.22

Qwest witness Nova k sta ted in her te s timony tha t the  order did not request expedited se rvice .

(it did not "che ck the  box on the  LS R conce rning a n e xpe dite  with a  "Y", which would ha ve  le t

Qwest know tha t Esche lon wanted to expedite  the  orde r.")23 However, the  next day a  representa tive

from Esche lon conta cte d the  Qwe s t Ca ll Ce nte r a nd a ske d tha t the  orde r be  e xpe dite d.24 Qwe s t

re j e cte d the  re que s t for a n e xpe dite d due  da te .

Es che lon the n ca lle d the  Qwe s t ca ll ce nte r to ope n a  Qwe s t tie r two e s ca la tion ticke t to

20 reques t an expedite ." It was  denied so Esche lon opened a  tie r three  e sca la tion ticke t. Anothe r denia l

19

2 1

14

2 2 15

16

2 3 17

18

2 4 19

20

2 5

26

Novak Direct Test.,Ex. Q-5 at 10.
Id.; see also Genung Direct Test., art. 1 at 1.

Id.
Id.
Novak Direct Test., Ex. Q~5 at 10.
Genung Direct Test., Ex. S-1, art. 1 at 2.
Id.

21 Id.
2z Id. Apparently Qwest's Expedite process provides two options for a CLEC to request an expedite. Eschelon
followed the second option which was to submit the request with a due date interval from Qwest's Service Interval Guide
("SIG") or the parties' ICA and then the CLEC is to call the Qwest Call Center. Qwest's standard interval for a DSl loop
pier Qwest's SIG is 5 days.

Id. at l l .28 z4 rd.
25 Id.

27

S:\MScott-2\MScott\06-0257\06-0257 - Es che lonBrie fl1 .doc
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1 0

11

wa s  re ce ive d by Esche lon so it ope ne d a  Qwe s t tie r four e sca la tion. Esche lon wa s  told tha t it mus t

s ign Qwest's  expedite  contract amendment be fore Qwest would expedite  the  due  da te .26 Esche lon

indica ted to Qwest a t tha t time  the  "medica l na ture  of the  res idents  a t this  cente r and the  urgent need

Es che lon a ls o told Qwe s t it would pa y for the  e xpe dite ." La te r tha t da y, Ma rch 17,

2006, Esche lon's  request for expedite  was  aga in denied because  it had not s igned an amendment to

its  ICA." Esche lon a ppa re ntly se nt Qwe s t a  le tte r from its  cus tome r which outline d the  critica l ne e d

for se rvice  due  to the  medica l na ture  of the  res idents  (children and adults  with disabilities).30

Qwe s t Witne s s  Nova k's  te s timony confirms  the  re a s on for the  de nia l, s he  "s pe cifica lly

informed Esche lon tha t the  request did not qua lify for expedited orders  on unbundled loops because  it

did not s a tis fy the  re quire me nts  of the  e xpe dite  proce s s  s e t forth in the  Commis s ion a pprove d

cMp."31 Qwes t witness  Novak furthe r s ta ted tha t:

1 2

1 3

1 4 9932

1 5

"...the  Minneapolis  Center Team lead reviewed a ll the  facts  surrounding the
requested expedite including the letter Eschelon had faxed to Qwest describing
the business activities of the Rehabilitation Center. Based on Eschelon not having
an expedite  amendment and based on the  fa ct tha t the re  wa s  no me dica l
emergency, Qwest denied the expedite request for the third time.

But it was established at the hearing, that Qwest relied upon information received after the

16 Esche lon compla int was  tiled, to de te rmine , in its  opinion, tha t no medica l emergency exis ted.

1 7 The  ne xt da y Es che lon informe d Qwe s t tha t it wa s  s ubmitting a n AS R, orde ring a  s pe cia l

18 access  se rvice  (DS1 priva te  line ) out of the  Qwest re ta il ta riff and would pay the  expedite  charges  se t

19 forth in tha t ta riff." Be ca us e  it wa s  a  we e ke nd, the  orde r could not be  fille d until Ma rch 20, 2006,

20  the  fo llowing  Monda y."

Qwest's  new expedite  process  deve loped through the  CMP took e ffect on or about January 3,

22 2006. Be twe e n Ja nua ry 3, 2006 a nd Ma rch 7, 2006, Esche lon submitte d more  tha n 10 re que s ts  for

2 1

23

24
26

25 27
28

26 29
30

27 31
32

2 8 33

34

Id. a t 3.
Id .
Id; a ccord No va k Direct Tes t., Ex. Q-5 a t 12,
Genung Direct Tes t., Ex. S-1, a rt. 1 a t 3.
Id. a t 4.
No va k Direct Tes t., Ex. Q-5 a t 11.
Id. a t 12.
Id. a t 13.
Id .

S:\MScott-2\MScott\06-0257\06-0257 - Es che lonBrie fl1 .doc 6
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1

2

expedites . Qwest re fused each such request because  "as  required by CMP, the  Esche lon ICA did not

conta in a  ra te  for expediting an order."35

3 Iv. Eschelon Was Entitled to Have Its Order Expedited by Qwest under the Existing
Interconnection Agreement.

4

A. Es che lon 's  ICA Provided for Expedite s  for a ll P roduc ts
5

6

7

8

9

1 0

Es che lon opte d into  Qwe s t's  ICA with  AT&T a s  it wa s  pe nnitte d to  do unde r 47 U.S .C.

Es che lon firs t opte d into  the

Qwe s t/AT&T ICA in e a rly 2000.36 Tha t ICA, which is  s till the  e xis ting ICA, s ta te d tha t Qwe s t sha ll

provide  Esche lon the  capability to expedite  a  se rvice  orde r. Section 32.2.1.3 of the  Qwes t/Esche lon

ICA s ta te s :

1 1

1 2

1 3

"Expe dite s : U S  WE S T s h a ll p ro vid e  CO-P ROVIDE R th e  ca p a b ility to
e xpe dite  a  s e rvice  orde r. Within two (2) bus ine s s  hours  a fte r a  re que s t from
C0-P ROVIDER for a n e xpe dite d orde r, U S  WES T sha ll notify CO-P rovide r of
U S  WES T's  confirma tion to comple te , or not comple te , the  orde r within the
e xpe dite d inte rva l."

1 4 Furthe r, it wa s  e s ta blis he d a t the  he a ring tha t the  ICA did not limit Es che lon's  ca pa bility to

15 expedite  non-design services  only, but covered both design and non-design services ."

16 Qwest provided Esche lon with the  capability to expedite  a  se rvice  order until January 3, 2006,

17 when it began to deny a ll reques ts  for expedite s  placed by Esche lon.

18 Qwe s t a dmitte d in te s timony tha t it de nie d e ve ry Es che lon re que s t for a n e xpe dite  a fte r

19 J a nua ry 3 , 2006, for de s ign se rvice s . Qwe s t furthe r a dmitte d a t the  he a ring tha t it would no longe r

20 expedite  any Esche lon orde rs  in the  future  unde r its  ICA for de s ign se rvice s  until Esche lon s igned an

21 Amendment to its  ICA a llowing Qwest to cha rge  $200.00 pe r day.

Qwest witnesses  te s tified a t the  hearing tha t despite  the ir re jection of Esche lon expedites  and

23 inte nt to re je ct the m in the  future , Esche lon s till ha d the  "ca pa bility" to e xpe dite  unde r its  ICA, a nd

24 thus  the re  wa s  no  bre a ch  of the  ICA. The  following e xcha nge  re la ting to this  is s ue  took pla ce

22

25 between Charles Steese , Qwest's  a ttorney and Eschelon Witness Doug Denney a t the  hearing:

26

27
35

28 36
37

Id. a t 7.
Tr. a t 258.
Tr. a t 227.

S:\MScott-2\MScott\06-025'7\06-0257 - Es che lonBrie f1 .doc 7



I I

1
[BY QWES T ATTORNEY S TEES E] And s o you s a y tha t it re move d the
a bility a t a ll to e xpe dite . You me a n the  a bility to e xpe dite  unbundle d loop
orders , true?

2

3
[ES CHELON WITNES S  DENNEY] Tha t's  corre ct.

* * * * *

4

5
I s a id Qwe s t s till ha s  the  - provide s  the  a bility to a llow you to che ck on
the  LSR tha t you want to expedite  an order, correct?

6

7

Right, I me a n , a nd  Ms . J ohns on  is  re a lly the  e xpe rt on  tha t. My
unde rs ta nding from ta lking to he r is  tha t we  ha ve  the  option of e ithe r
checking the  LSR or ca lling in for an expedite , tha t tha t's  Qwes t's  current
- tha t would be  Qwest's  process  to do an expedite .

8

9
And Qwes t didn't remove  those  processe s , did it?  The  inte rna l processe s
tha t we re  a va ila ble  tha t if a n a ppropria te  orde r come s  in it ca n ge t the
order processed on an expedited basis , they're  s till in place , right?

1 0

1 1
No. If we  ge t ba ck -- if we  trie d to orde r a n e xpe dite d loop, you ra j e t tha t
orde r. Ca n we  che ck a  box?  Ye s , but you re je ct the  orde r. You s a y it's  -
you say we  can't expedite  tha t.

1 2

I unde rs tand. But the  box is  s till the re , true?
1 3

Q.

A. The  box is  the re , I be lieve .
1 4

1 5
Q .

A.

And the  people  a re  s till the re  you can ca ll, true?

I mean, if you're  going to re ject the  orde r, I don't -. they may be  the re .
1 6

1 7
If you can answer my ques tion, plea se . The  people  a re  s till the re  tha t you
can ca ll like  you did for the  rehabilita tion cente r, true?

1 8 There  a re  people  the re  tha t will re ject our order, yes , tha t's  true .

1 9 And the  me thods  a nd proce dure s  a re  s till in pla ce  for e xpe diting orde rs ,
correct?

20

2 1

22

Tha t I disagree  with. The  me thods  and procedure s  we re  wha t we  have  in
our contra ct. Tha t's  ba s ica lly wha t ha s  be e n re move d. We  ca n't e xpe dite

As incredulous  as  it may seem, Qwest is  a rguing tha t even though it intended to re ject and did
23

24

25

26

re je ct e ve ry re que s t for e xpe dite  pla ce d by Es che lon for de s ign s e rvice s , Es che lon s till ha d the

"ca pa bility" to e xpe dite  be ca use  it could che ck a  box for a n e xpe dite d due  da te  or a sk some one  a t

Qwe s t for a n e xpe dite d due  da te , e ve n it though ha d no a bility a nymore  to  a ctua lly obta in a n

expedite , because Qwest had unila terally changed the expedite  process.
27

2 8

38 Tr.a t136-138.
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2

Qwest a lso a rgues  tha t it did not breach its  ICA by denying any expedite s  for des ign se rvices

a fte r January 3, 2006, because  it is  within Qwest's  sole  discre tion whe ther or not to grant expedites

3 Ms . Albe rs he im te s tifie d the re  wa s  no conflict be twe e n the  CMP  cre a te d proce s s  a nd Es che lon's

4

5

6

7

8

9

1 0

ICA, because  the  "contract conta ins  the  genera l provis ion tha t expedites  a re  ava ilable  and the  process

will be  ma de  a va ila b le , bu t it le a ve s  to  Qwe s t's  d is cre tion  whe the r o r no t e xpe d ite s  will be

granted But on cros s -e xa mina tion, Ms . Albe rs he im a dmitte d tha t Qwe s t's  dis cre tion wa s  not

boundless  but ra ther there  were  crite ria  tha t defined which orders  were  entitled to expedited due  da tes

unde r the  Expe dite s  Re quiring Approva l proce s s , the  proce s s  in e ffe ct unde r the  pa rtie s ' long

s ta nding course  of de a ling unde r the ir curre nt ICA." Ms . Albe rshe im e la bora te d on those  "bounds

in the  following exchange  during the  hea ring

1 1

1 2

[BY S TAFF ATTORNEY MS . S COTT]: ..Le t me  a s k you this , though
be ca use  from your te s timony it le a ds  one  to the  conclus ion tha t Qwe s t's
a bility to e xpe dite  is  s o dis cre tiona ry tha t the re  a re  no bounds  to tha t
dis cre tion

By th e  te rms  o f th e
1 4

[BY Q W E S T W ITNE S S  MS  ALBE RS HE IM]:
contract there  are  no bounds

Do you us e  - with re s pe ct to crite ria  for e xpe diting orde rs , do you a pply
the  sa me  crite ria  in the  ca se  of a ny orde r involving, le t's  s a y, yourse lf or
the  CLECs?  Are  the  same crite ria  used?

1 7 Ye s , a nd a ga in Ms . Ma rta in ca n ge t more  s pe cific on tha t. But, ye s , we
very conscious  of deve loping the  same te rms and conditions  for expedites
both to CLECs and to our re ta il cus tomers

And you don't us e  a  s e pa ra te  lis t for CLEC cus tome rs  tha n you us e  or
diffe rent factors  for CLEC customers  than you use  for yourse lf?

20

No. If you a re  speaking wha t qua lifie s  a s  an emergency expedite , they a re
the  same qua lifica tions

22

Oka y. S o the re  is  no - you don't dis crimina te  in fa vor of your cus tome rs
with  re s p e c t to  e xp e d ite s  o r th e  a b ility to  e xp e d ite  ve rs u s  CLE C
customers?

24
No. we  don't

So there  are  some bounds on your discre tion then?

Id. at 263
Id. at 264
Id. at 264
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I l

A.
1

We  ha ve  pu t the m on  ours e lve s  by e s ta b lis h ing  our proce dure s  for
expedites . We have  established our bounds, and our bounds a re  the  same
for CLECs and re ta il cus tomers .

2

and
3

And perhaps le ga l requirements re ga rding dis crimina tion
nondiscrimina tion might have  defined some of those  bounds as  well?

4 Yes 9742

5 B. The Mutually Acceptable and Long-Standing Course of Dealing Between the
Parties Supports Eschelon's Position

6

7

8

9

1 0

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

In this  ca se , the  ICA be tween the  pa rtie s  clea rly s ta te s  tha t Qwes t is  to provide  Esche lon the

capability to expedite  orde rs ." The  contract a lso s ta ted tha t Qwes t may cha rge  for expedite s .44 The

ICA also sta ted that the  expedite  process was to be  mutually developed.45

The  ICA wa s  a mbiguous  on wha t the  e xpe dite  proce s s  would be  othe r tha n to s a y tha t it

l l would be  mutua lly deve loped by the  parties .

Whe n a  contra ct is  a mbiguous , Arizona  la w pe rmits  e vide nce  on the  pa rtie s ' cours e  of

dea ling.46 Such evidence  is  a llowed to "give  pa rticula r meaning to or supplement or qua lify te rms  of

an agreement."47 Put another way, "a  course  of dea ling" is  a  sequence  of previous  conduct be tween

the  pa rtie s  to  a n a gre e me nt which is  fa irly to  be  re ga rde d a s  e s ta blis hing a  common ba s is  of

understanding for interpre ting their expressions and other conduct.48

An Expe dite  proce s s  wa s  a lre a dy in pla ce  a t the  time  tha t Es che lon firs t opte d into the

Qwe s t/AT&T Agre e me nt ba ck in 2000 a nd the  pa rtie s  cons is te ntly followe d tha t proce s s .49 Tha t

proce s s  provide d for e xpe dite s  for both De s ign a nd Non-De s ign products  without cha rge  unde r

ce rta in e me rge ncy conditions ." Tha t proce s s  wa s  e ve ntua lly s e t out in the  Qwe s t P roduct Ca ta log

("P CAT"), in  Ve rs ion l.

22

23

24 43

Keith Equipment Company v. Casa Grande Cotton Finance Company, 187 Ariz. 259, 928 P.2d 683 (App. 1996).
187 Ariz,. at 262, 928 P.2d at 686 (citing A.R.S. § 47-1205(c) and Koenen v. Royal Buick Co.,

42 Id. at 263-264.
Qwest-Eschelon ICA at Section 3.2.2.13.

25 44 Id. at Section 3.2.4.2.1.
45 Id. at Section 3.2.2.12.
46

26 47 162 Ariz. 376, 783
P.2d 822 (App. 1989)("where terms in written contract are ambiguous, course of dealing evidence admissible to explain
them")

AROK Const. Company v. Indian Const. Services, 174 Ariz. 291, 848 P.2d 870 (App. 1993)
Genung Direct Test., Ex. S-1 at 18
Id

27
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I

1

2

The process provided that expedites would be provided at no charge for both Design and Non-

Design services under any of the following circumstances:

3

4

5

6

•

•

•

•

•

•

•

7 •

8 •

•

9
•

10

Fire
Flood
Me dica l Eme rge ncy
Na tiona l Eme rge ncy
Conditions  whe re  the  e nd-us e r is  comple te ly out of s e rvice  (P rima ry line )
Dis conne ct in e rror by Qwe s t
Re que s te d s e rvice  is  ne ce s s a ry for e nd-us e r's  gra nd ope ning e ve nt de la ye d for
fa cilitie s  or e quipme nt re a s ons  with a  future  RFS  da te
De la ye d orde rs  with a  future  RFS  da te  tha t me e ts  a ny of the  a bove -me ntione d
conditions
Na tiona l S e curity
Bus ine s s  c la s s e s  o f s e rvic e  a re  una b le  to  d ia l 911  due  to  p re vious  o rde r
a c tivity
Bu s in e s s  c la s s e s  o f s e rvic e  wh e re  h u n tin g ,  c a ll fo rwa rd in g  o r vo ic e  m a il
fe a ture s  a re  no t working  corre c tly due  to  p re vious  o rde r a c tivity whe re  the
e nd-us e rs  bus ine s s  is  be ing critica lly a ffe cte d.

11

Me dica l Eme rge ncie s  we re  a dde d to the  e xpe dite s  a nd e s ca la tion proce s s  through P CAT

13 Vers ion 6 but te s timony e licited a t the  hearing es tablished tha t it was  an exis ting process  :

12

14

15
[BY ES CHELON ATTORNEY MERZ] And Ve rs ion  6  a dde d  me dica l

emergencies  to the  PCAT lis t of emergency conditions , correct?

16 [BY QWES T WITNES S  MARTAIN] Corre ct. It wa s  a n e xis ting proce s s
that was not documented.

17
* * * * *

18
A. Version 6's  e ffective  da te  was May 27th of 2003 .

19

20
Q. And believe you already said this, but the addition of medical emergency

for the PCAT list documented something that was already in place,
correct?

21
That's correct.

22

23
And so the fact that something is added to the PCAT list of emergency
conditions doesn't necessarily mean that it's a new condition, correct?

24 If it's issued at Level 2, that would be correct."51

Eschelon's actions were consistent with the long-standing process and course of dealing

A.

25

26 be twe e n the  pa rtie s . Qwe s t's  a ctions  we re  not.

27

28

51 Tr. at 379-80.
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I N

1 c. Esehelon's Customer Met the Medical Emergency Requirement

2

3

4

5

6

7

8

With re spect to the  Rehabilita tion Cente r, S ta ff Witness  Genung te s tified tha t the  cus tomer's

e xpe dite  orde r fe ll unde r the  conditions  whe re  the  e nd-us e r is  comple te ly out of s e rvice  (prima ry

line), and thus  was entitled to an expedite  without charge  under the  exis ting process .52 S ta ff Witness

Genung a lso te s tified tha t due  to the  na ture  of the  cus tomer, the  orde r could a lso be  cla ss ified a s  a

me dica l e me rge ncy, a nothe r circums ta nce  which e ntitle d Es che lon to a n e xpe dite d s e rvice  da te

without cha rge ." The  Esche lon cus tome r in the  middle  of this  dispute  wrote  the  following in a  le tte r

da ted March 17, 2006 to Esche lon which was  provided to Qwest a s  a  bas is  to expedite  re s tora tion of

9  s e rvice :

1 0

1 1

1 2

"[REDACTED] is  a  n o n -p ro fit co mmu n ity re h a b ilita tio n  o rg a n iza tio n  th a t
provides  critica l hea lth ca re  se rvice s , both inpa tient and outpa tient, to individua ls
with high leve l and urgent ca re  needs . Our organiza tion has  been se rving children
and adults  with severe  deve lopmenta l, physica l and behaviora l hea lth needs in the
east va lley s ince  1957.

1 3

1 4

1 5

1 6

Two da ys  a go our ce ntra lize d phone  s ys te m we nt down. Es che lon re ports  the
ne e d for proof of the  na ture  our se rvice s  to e xpe dite  re -ins ta lla tion of our phone
s e rvice s  via  T-1. We  ha ve  s pe nt the  la s t 24 hours  in the  middle  of a  dis pute
be tween Esche lon and Qwes t a s  to the  rea son for the  discontinua tion of se rvice .
Fra nkly, we  don't ca re . Our dis a ble d citize ns  a re  in je opa rdy a nd could be  a t
grea t risk without te lephone  se rvice  to be  able  to communica te  hea lthca re , urgent
care  and programmatic needs, Please  be  advised that we have e levated this  matter
to our lega l counse l. I trus t this  is sue  will be  taken ca re  of immedia te ly.

»54

1 7

1 8
Despite  this , Qwest Witness  Ms. Novak tes tified a t the  hearing tha t:

1 9
"Qwe s t de nie d the  e xpe dite  re que s t be ca us e  it did not me e t the  crite ria  for a n
unbundle d loop which re quire d a  s igne d a me ndme nt. It a ls o did not me e t the
crite ria  of a  medica l emergency.

,,55

20

2 1

22

23

24

Ms . Nova k a lso te s tified tha t S ta ff was  mis taken in its  conclus ion tha t when the  cus tomer's  T-

1 wa s  dis conne cte d by Qwe s t, a  me dica l e me rge ncy e xis te d.56 S he  ba se d he r conclus ion not on

informa tion she  ha d a va ila ble  to he r a t the  time  of the  s e rvice  outa ge  but ba se d upon informa tion

obta ined by Qwest in an inte rview be tween Qwest a ttorneys  and Esche lon's  cus tomer rega rding this

incident conducted a fte r Esche lon filed its  compla int in this  docke t.5725

26 SO
53

27 54
55

2 8 56

57

Genung Direct Tes t., Ex. S-1 a t 25-26.

Id .
Id. a t a rt. 8.
Tr. a t 430.
Id. at 431 .
Id. a t 429.
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I

1

2

3

4

5

6

7

8

9

1 0

1 1

Ms. Novak te s tified tha t the  Rehabilita tion Cente r is  a  company tha t se rves  3,000 people  with

disa bilitie s , gives the m jobs  a nd he lps  the m be come  productive  me mbe rs  of s ocie ty.58 The

Rehabilita tion Cente r had seve ra l te lephone  lines  into the ir facility.59 They had primary lines  into the

De spite  the  le tte r submitte d by the  Ce nte r to Esche lon which wa s  pre se nte d to Qwe s t, Ms .

Nova k s ta te d tha t (from informa tion obta ine d la te r) no me dica l e me rge ncy e xis te d be ca us e  91 l

se rvices  were  ava ilable  a t a ll times  to the  facility.61 It seemed incongruous  tha t Qwes t did not seem

troubled tha t 911 se rvice  to the  individua l rooms a ffected by the  outage  was  not ava ilable , given the

na ture  of the  fa cility a nd its  re s ide nts . In this  re ga rd, Ms . Nova k s ta te d: "...howe ve r, from a  me dica l

perspective  no more of a  medical emergency than any other business."62

Ye t, she  acknowledged tha t "[t]he  Rehabilita tion Cente r in an inte rview with Qwest pe rsonne l

12 sta ted tha t the  need for the  911 service  is  about two ca lls  per month for its  3,000 clients ."63

1 3 She a lso acknowledged that during the  outage:

1 4

1 5

"...The Rehabilitation Center did have an event that required 911 services when a
client went into heart distress. The Rehabilitation Center called 911 and
everything worked out welL"64

1 6

1 7

1 8

1 9

20

2 1

22

Wha t is  not known is  wha t room the  clie nt with he a rt dis tre s s  wa s  in a nd if it wa s  one  of the

affected rooms, how much time  e lapsed before  911 could be  notified because  the  client could not dia l

911 from his  or he r own room. On the  othe r ha nd, if the  clie nt e xpe rie ncing proble ms  wa s  not in a

room a ffe cte d by the  outa ge , e ve rything would ha ve  worke d out we ll. If the  clie nt wa s  in a  room

affected by the  outage , Qwest is  fortuna te , in S ta ff's  opinion, tha t eve rything worked out we ll.

On cros s -e xa mina tion, Ms . Nova k a dmitte d tha t s he  ha d e s ca la te d the  is s ue  to  highe r

ma na ge me nt in Qwe s t a nd the y would not re cons ide r be ca us e  Es che lon ha d not s igne d a n ICA

amendment.23

24

2 5

SO

2 6 59

60

27 61

Id. a t 429.
Id .
Id .
Id. a t 432.
Id .  a t431
Id. a t 431-32
Id. a t431
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I

1

2

[BY E S CHE LON ATTORNE Y ME RZ]: ....My que s tion wa s  whe the r
whe n you ta lke d to  the  ce nte r te a m, the  pe ople  tha t you ta lke d to  a s
Es che lon 's  a dvoca te , did you urge  thos e  pe ople  to  cons ide r a llowing
E s c h e lo n  to  h a ve  th e  e xp e d ite  e ve n  th o u g h  it h a d  n o t s ig n e d  a n
amendment?

3

4
[QWES T WITNES S  NOVAK] Ye s , I did.

And who did you te ll tha t to?
5

Q.

A. S ta lke d to Chris  S e wa rd.
6

And wha t did you te ll Ms. Seward?
7

Q.

A.
8

9

I told he r tha t, you know, I found out tha t tha t le tte r ha d be e n s e nt from the
Re ha bilita tion Ce nte r a nd tha t it ha d be e n re vie we d by the  ce nte r a nd tha t
the  e s ca la tion  ha d  be e n  de n ie d .  And  I a s ke d  he r if the re  wa s  a ny o the r
wa y tha t it could be  cons ide re d.

1 0

1 1

Q.

A.

1 2

And he r re sponse  wa s  wha t?

S he  sa id tha t she  would ta ke  it one  ma na ge me nt le ve l up .

And wha t did s he  do?

1 3

Q.

A.

1 4

S he  ca me  ba ck to me  a n hour or s o la te r a nd s a id tha t it ha d be e n de nie d,
tha t we  ha ve  to  be  cons is te nt with  our proce s s  to  m a ke  s ure  tha t we  a re
p ro v id in g  p a r ity  fo r  a ll c u s to m e rs  a n d  th a t  wo u ld  in c lu d e  h a v in g  a n
amendment."65

1 5

1 6

1 7

18

19

20

2 1

Given the  na ture  of the  facility, the  occurrence  of a t leas t two (2) 911 ca lls  pe r month, and the

fact tha t individua l rooms  to the  facility did not have  911 capability, S ta ff continues  to be lieve  tha t a

me dica l e me rge ncy e xis te d a nd Qwe s t should ha ve  put its  dis a gre e me nt with Esche lon a s ide  a nd

e xpe dite d Esche lon's  orde r.66 It is  ina ppropria te  for Qwe s t to re ly upon informa tion obta ine d a fte r

the  fact and for litiga tion purposes, to suggest tha t no medica l emergency exis ted.

The  fact tha t Qwest placed conside rable  re liance  upon information de rived a fte r the  Esche lon

Compla int is  a lso evident from the  following te s timony of Witness  Novak a t the  hea ring:
22

23 "Q.

24

[BY E S CHE LO N ATTO RNE Y ME RZ]: ...You s a y, 'a fte r Es che lon
compla ined pe rformed some  re sea rch and ve rified tha t the  Rehabilita tion
Cente r had additiona l line s  into the  facility'. Do you see  tha t?

25

26 Q-

[MS . NOVAK] Ye s ,  Ida .

Afte r Esche lon compla ined, wha t a re  you re fening to the re?

27 65
66

Id. a t 434-435.
See. tr. a t441.

28
(Qwest had the dispute resolution available to it but did not exercise it). Staff Genung also testified

that "Qwest should have expedited the request first and then followed up afterwards with the dispute resolution process.
Genung Direct Test., Ex. S-1 at 34.
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1 l

1

2

3

Afte r the  Esche lon compla int .- we ll, even be fore  the  Esche lon compla int,
I s ta rte d ga the ring da ta  to do a  re vie w to s e e  if the re  wa s  a nything tha t I
could do in the  future  tha t would be  more  he lpful. And the n wha t I did is  I
pe rforme d a  s e a rch in our s ys te m a nd found tha t the re  we re  a dditiona l
lines  in the  Rehabilita tion Cente r.

4

5

You go on to  s a y, 'I ha ve  be e n informe d ba s e d on a n  in te rvie w with
pe rsonne l a t the  Re ha bilita tion Ce nte r tha t the  Re ha bilita tion Ce nte r wa s
fully a wa re  of the  fa ct tha t the y ha d 911 s e rvice  through e xis ting line s .'
Do you see  tha t?

6

Ye s , I do.
7

8
And you  we re  re fe rring  he re  to  a n  in te rvie w tha t wa s  conducte d  by
Qwest's  a ttorney, is  tha t right?

9 It was  an inte rview conducted by Qwest pe rsonne l, correct.

1 0 * * * * *

11 Th a t wa s  a n  in te rvie w th a t wa s
compla int in this  case?

conducte d  a fte r Es che lon  file d  its

1 2

I don't re me mbe r. I did not ge t a  fonta l copy of it.
1 3

1 4

1 5

When Esche lon reques ted its  emergency expedite  in connection with the
Rehabilita tion Cente r, was  it Qwes t's  practice  to have  a ttorneys  inte rview
the  cus tomer in orde r to de te rmine  whe the r the  emergency conditions  had
been sa tisfied?

1 6 I cannot answer tha t question.

1 7

1 8

We ll, we re  you a wa re  of a ny CLEC re que s t for a n e me rge ncy e xpe dite
whe re  you ha d Qwe s t's  a ttorne ys  inte rvie w the  cus tome r to de te rmine
whether the  conditions had been sa tisfied?

1 9

20

I ha ve  no knowle dge . I ca nnot a nswe r tha t? "

On cross  examina tion, Ms. Novak conceded tha t direct contacts  with the  CLEC's  cus tomer to

21 determine  whether a  medica l emergency exis ted was outs ide  the  norm and had not been done  before

22 to the  best of her reco11ection.68

23 D.

24

An Amendment to Eschelon's Interconnection Agreement Was Not Required
Because Eschelon Could Already Obtain Emergency Expedites without Charge
Under its Existing ICA with Qwest.

25 Qwe s t s hould not ha ve  re quire d Es che lon to s ign a n Ame ndme nt to its  ICA to obta in a n

26 e xpe dite  unde r the  long-s ta nding proce s s  in e ffe ct be twe e n Qwe s t a nd Esche lon. Esche lon wa s

27

28 67
68

Id. a t 452-53.
Id. a t 456-57.
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s I

1 entitled to expedite s  unde r its  current ICA, and for no cha rge  when an emergency medica l s itua tion

2 e xis te d.

3

4

5

6

7

8

9

10

11

More ove r, Qwe s t's  a ctions  in cha rging the  $200.00 ra te  for e xpe dite s  for de s ign s e rvice s

conflict with the  Commis s ion's  finding in the  la te s t Whole s a le  P ricing Docke t which a uthorize d

Qwe s t to  cha rge  for e xpe dite s  on  a n  Individua l Ca s e  Ba s is  ("ICE"). At Qwe s t's  u rg ing , the

Commis s ion re je cte d S ta ff witne s s  Dunke l's  pos ition to  e s ta blis h  fixe d ra te s  for a ll ICE ra te s

proposed by Qwest. One  of the  ICE ra tes  proposed by Qwest was of course  for expedites .

Qwest did not in the  la s t Wholesa le  Pricing Docke t propose  a  fixed ra te , such as  the  $200.00

ra te  for expedite s  which it now wants  to cha rge , where  in it could have  been reviewed and approved

by the  Commiss ion. Ins te a d, Qwe s t a ske d for a nd wa s  a uthorize d by the  Commiss ion, to a ddre s s

ra tes  on an individua l case  or ICE basis .

12

13

14

ICE ra te s  a re  typica lly us e d a nd propos e d whe n the  cos ts  va ry from ca s e  to ca s e  a nd

uniform ra te s  a re  not appropria te . Ms . Albe rshe im was  ques tioned about the  ICE ra te  approved by

the  Commission a t the  hearing:

15

16

"Q-

17

[BY ES CHELON ATTORNEY MERZ]: Is n 't it the  ca s e  tha t the
rea son for the  amendment is  to have  Esche lon agree  to pay $200
pe r da y ra the r tha n the  ICE ra te  tha t ha s  be e n a pprove d by the
Commiss ion?

18 I'm not s ure  the  two a re  mutua lly e xclus ive , but a ga in, I think I
mus t de fe r to Ms . Million.

19

20
Q.

A.

Is  it your pos ition tha t the  ICE ra te  is  equa l to $200 pe r day?

It is  my unde rs ta nding tha t tha t is  how Qwe s t a pplie s  it? "
21

22

23

24

25

26

In addition, during the  hea ring on this  ma tte r, Esche lon's  a ttorney introduced evidence  tha t a

Qwe s t witne ss  ha d te s tifie d in se ve ra l re ce nt a rbitra tions , including Arizona , tha t if Qwe s t wa nts  to

put in pla ce  a  se pa ra te  ra te  for a n a ctivity, it ne e ds  to e s ta blish or prove  tha t the  cos t of pe rforming

tha t activity is  not a lready recovered in an exis ting ra te .70 Qwest has  not demonstra ted tha t, given its

policies  to a llow emergency expedites  through January 3, 2006 without charge , and it's  des ire  to now

27

2 8 69

70
Id. a t 298.
Id. a t 231 .

S:\MScott-2\MScott\06-0257\06-0257 - Es che1onBrie fl1 .doc

A.

16



i I

1

2

3

4

5

6

cha rge  $200 for this  previous ly free  se rvice  is  jus tified, and tha t the  activity is  not a lready recove red

in an exis ting ra te .

In addition while  Qwest re lie s  upon the  CMP process  to implement the  $200.00 cha rge , ra te s

a nd the  a pplica tion of ra te s  a re  outs ide  of the  CMP  proce s s ." At a  minimum, the  $200.00 cha rge

should apply to a  non-emergency expedite  only on an inte rim bas is  subject to review in the  Phase  III

Cos ting Docke t.

7 v.

8

The Qwest Change Management Process Does Not Support Qwest's Actions

Qwest Relies Upon the Change Management Process to Defend its Actions

9

1 0

1 1

1 2

A.

Qwest would have  one  be lieve  tha t the  CMP process  worked just as  it should have  in this  case

and tha t Qwest ha d a  right to cha nge  pa rtie s ' rights  unde r the ir e xis ting ICe s . This  is  be lie d by the

fa ct, howe ve r, tha t the re  we re  innume ra ble  obje ctions  by CLECs  to the  cha nge  impose d by Qwe s t

a nd the  cons ide ra ble  confus ion tha t surrounde d Ve rs ions  27 a nd 30 of the  e xpe dite  a nd e sca la tion

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

13 proce ss  introduce d by Qwe s t through the  CMP.

An overview of the  CMP process  is  necessa ry to unders tand the  a rguments  of the  pa rtie s . As

S ta ff Witness  Genung te s tified, the  CMP is  a  process  tha t deve loped a s  a  re sult of the  Section 271

proce e ding." The  S e ction 271 proce e ding e xa mine d Qwe s t's  complia nce  with S e ction 271 a nd

S e ction  272  re qu ire me n ts  ne ce s s a ry fo r Qwe s t to  ga in  e n try in to  the  in -re g ion , in te rLATA

te le communica tions  ma rke t." The  CMP  provide s  a  me a ns  for CLEC input into cha nge s  to Qwe s t's

Ope ra tions  S upport S ys te ms  ("OS S ") Inte rfa ce s , P roducts  a nd P roce s se s .74 Cha nge s  tha t a re

addressed through CMP typica lly include those tha t support or a ffect pre -orde ring,

orde ring/provis ioning, ma inte na nce /re pa ir a nd billing ca pa bilitie s , a nd production s upport is s ue s

surrounding loca l exchange  se rvices  provided by CLECs to the ir end-use rs .75 Those  processes  and

proce dure s  a re  the n codifie d in the  Qwe s t pe Ar."

Both Qwest and the  CLECs can propose  changes to processes  through the  CMP. Ms. Genung

25 described how the  process  works  in the  following passage  from her Direct Tes timony:

24

26 71
72

27 73
74

28 75

Genung Direct Test., Ex. S-1 at 7, Johnson Direct Test., Ex. E-1 at 17.
Genung Direct Test., Ex. S-1 at 7.
Id.
Id. at 8.
Id
Id. at 27
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1

2

3

4

5

6

"CLECs can use the CMP to request two categories of cha nge s ,
products/processes and system changes. A CLEC's  product/proce s s  cha nge
proposal is s ubmitte d  to Qwest via a Change Re que s t through the
cmDcr@qwest.com mailbox. Qwest then reviews the Change Request to obtain a
high le ve l unde rs ta nding of the  cha nge  be ing re que s te d by the  CLEC. Qwe s t
subsequently schedules a  call with the CLEC and Qwest representatives to clarify
the  request. The  CLEC presents  the  proposed change  a t the  next monthly CMP
mee ting. Afte rwards , Qwes t eva lua te s  the  Change  Reques t in more  de ta il and
develops a  draft response. In Qwest's  response to the CLEC, it advises the CLEC
whether the  Change  Reques t is  accepted or denied. If the  proposed change  is
denied, Qwest provides the  CLEC with the  reason for the  denial." 7

In her tes timony, Ms. Genung expla ined the  five  leve ls  or class ifica tions  of product/process

8 cha nge s  a ddre s s e d through the  CMP ." Le ve l 0  cha nge s  do  no t cha nge  the  me a n ing  o f

9 docume nta tion a nd do not a lte r CLEC ope ra ting cha nge s ." Le ve l l cha nge s  a re  time  critica l

7

l l changes have a minimal effect upon CLEC operating procedures.81 Level 3 changes have a moderate

12 e ffect on CLEC ope ra ting procedures  and require  more  lead-time  be fore  implementa tion." Fina lly,

13 Le ve l 4 cha nge s  ha ve  a  ma jor e ffe ct on e xis ting CLEC ope ra ting proce dure s  or tha t re quire  the

14 deve lopment of new procedures ."

1 5 As re la tes  to this  Compla int, exis ting expedite  procedures  were  a lready in place  and be ing

16 used prior to April 28, 2000, when the  Commiss ion approved Esche lon's  opt-in to the  AT&T ICA in

17 Arizona.84 As discussed above that process  covered both Design and Non-Design Products  without

18 an expedite  fee  for certa in emergency conditions.85 Qwest and Eschelon opera ted under this  long-

19 s ta nding e xpe dite  proce ss  for ove r 5 ye a rs . The  CMP proce ss  did not come  into e xis te nce  until

20 2003, a fte r Qwest's  Arizona  Section 271 applica tion was approved by the  FCC, well a fte r Eschelon's

21 existing ICA became effective.86

22

23

24 77
78

25 79
80

26 81
82

2 7 83

84

28 85
86

Id. a t 10.
Id. a t 15-17.
Id. a t 15.
Id .
Id. a t 16.
Id .
Id .
Id. a t 18.
Id .
Tr. a t 330.
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1

2

3

4

Ms. Genung describes  the  various  vers ions  of the  Expedite  process  discussed in the  CMP and

the  e volution of the  proce s s  ove r time .87 Mos t of the  cha nge s  we re  imma te ria l. Four ve rs ions  a re

re le va nt to this  Compla int. Ve rs ion 1 ("Vl") docume nte d the  e xis ting Expe dite  P roce ss  a nd forma lly

docume nte d the  proce s s  for the  CLECs  on the  Qwe s t Whole sa le  We bs ite .88 It wa s  ha ndle d via a

5

6

CLE C p ro d u c t n o tifica tio n  with  a n  a n n o u n ce me n t d a te  o f S e p te mb e r 2 0 ,  2 0 0 1 ,  e ffe c tive

immediate ly.89

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

Vers ion 11 ("Vl l") was  in re sponse  to a  Covad change  reques t for the  capability to expedite  a

re que s t whe n the  s itua tion did not me e t the  e me rge ncy crite ria .90 In re sponse  to Cova d's  re que s t,

Qwe s t cre a te d the  "P re -Approve d Expe dite  P roce s s " which a llowe d CLECs  the  opportunity to

rece ive  an expedited due  da te  regardless  of the  reason, but for a  $200.00 pe r day fee .91 Qwest a lso

re na me d the  e xis ting proce s s  a s  the  "Expe dite s  Re quiring Approva l P roce s s " which a llowe d the

CLECs  to obta in e xpe dite s  for no cha rge  whe n ce rta in e me rge ncy conditions  we re  me t, including a

Qwes t disconnect in e rror.92 CLECs  des iring to rece ive  the  new expedite  process  in addition to the

o ld  p roce s s , we re  re qu ire d  to  s ign  a n  Ame ndme nt to  the ir ICA." Ce rta in CLECs  s igne d a n

Ame ndme nt a t th is  time  to  obta in  the  a dditiona l e xpe dite  proce s s , o the rs  d id  not.94 Qwest

characterized the  new process as  an optional process in written materia ls  distributed to the  CLECs.95

Ve rs ion 27 ("V27") a dde d 2w/4w Ana log Unbundle d Loops  a nd Port In/Port Within re que s ts

to the  lis t of products  to be  included in the  Pre -Approved Expedite  Process  tha t were  previously lis ted

as  exceptions , thus  removing these  products  from the  Expedite s  Requiring Approva l P rocess  where

an expedite  was  comple ted a t no additiona l charge  when the  Emergency conditions  were  met.96 The

re s ulting e ffe ct wa s  tha t the  2w/4w Ana log Unbundle d Loops  we re  move d from the  Expe dite s

22

23

24 87
88

25 89
90

2 6 91

92

27 93
94

28 95
96

Id. a t 19-23.
Id. a t 19.
Id .
Id. a t 20.
Id .
Id .
Id .
Tr. a t 330.
Johnson Direct Tes t., Ex. E-1 a t 21-22.
Genung Direct Tes t., Ex. S-1 a t 22.
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I I

1 Re quiring Approva l P roce s s  to  the  P re -Approve d Expe dite  P roce s s  whe re  a n e xpe dite  cha rge

2 applied.97

3

4

5

6

7

8

9

10

Vers ion 30 ("V30") changed the  process  to require  expedite  language  in a  CLEC's  ICA where

expedite s  a re  a ssocia ted with a  pe r day expedite  cha rge  for products  included in the  P re -Approved

Expe dite  P roce s s ." If the  CLEC's  ICA did not conta in the  a ppropria te  e xpe dite  la ngua ge , Qwe s t

sta ted tha t it would no longer grant the  expedite  request unless  it was due  to a  Qwest caused reason."

The  notifica tion of V30 changes  was  made  prior to V27 changes  be ing upda ted in the  PCAT.

The  notifica tion for V30 thus  did not re flect the  V27 change  to add 2w/4w Ana log Unbundled Loops

community

11 B. Qwest's Course of Dealing Argument is Without Merit

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Qwest a lso ra ises  a  "course  of dea ling" a rgument in this  case . Qwest a rgues  tha t even though

the  CMP  proce s s  wa s  not in e ffe ct a t the  time  Es che lon e nte re d into its  ICA with Qwe s t, tha t the

CMP process  controls  Esche lon's  rights  under its  ICA.

Qwest's  a rguments  in this  rega rd a re  two-fold. Firs t, Qwes t a rgues  tha t its  ICA with Esche lon

is  a mbiguous  with re spe ct to the  proce ss  to be  use d to come  to mutua l a gre e me nt on the  e xpe dite

process . Finding ambiguity where  none  truly exis ts  s ince  the re  was  a  long-s tanding expedite  process

in exis tence  under the  Eschelon ICA, Qwest then argues tha t the  parties ' course  of dea ling s ince  2004

has been to use  the  CMP process to effect changes to the  expedites  and escala tion process. This  then

forms  the  ba s is  for Qwe s t to a rgue  tha t its  a ctions  in e ffe cting a  subs ta ntive  cha nge  to the  rights  of

Esche lon and other CLECs under the ir exis ting ICes  were  appropria te  through the  CMP process .

Even if Qwest's  a rgument is  accepted, the  CMP document expressly provides  tha t the  process

is  not intended to abridge  a  pa rtie s ' rights  under its  exis ting inte rconnection agreement. Moreover, a s

Ms . Ge nung te s tifie d the  la ngua ge  in the  CMP  docume nt is  ve ry e xplicit: e ve n if the re  is  no dire ct

conflict with the  language  of the  ICA, if the  CMP abridges  a  pa rtie s  rights  unde r tha t ICA, the  CLEC

26

27

28

97 Id.
98 Id. a t 23.
99 Id.
100

101 Id .
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l

2

3

4

1 doe s  not ha ve  to  a cce pt it.102 The  ICA pre va ils . In  tha t Qwe s t through its  a c tions  in  the  CMP  wa s

propos ing a  ne w proce s s  to cha rge  Es che lon for e xpe dite s  in circums ta nce s  tha t it ha d not cha rge d for

in  the  pa s t unde r its  ICA, Es che lon 's  rights  we re  a bridge d or a dve rs e ly a ffe c te d. More ove r, Qwe s t

witne s s e s  te s tifie d  tha t the  CMP  is  us e d to  ma na ge  the  P CAT.103 Ye t on c ros s  e xa mina tion, Ms .

Albe rs he im conce de d tha t "...the  S GAT provide s  tha t a  CLEC s ha ll not be  he ld  to  re quire me nts  of

the pCAT."104

5

6

7 S e cond, Qwe s t a rgue s  tha t the  CMP  proce s s  me e ts  the  re quire me nts  in its  ICA with Es che lon

8 tha t the  e xpe dite  proce s s  be  mutua lly de ve lope d. But a s  dis cus s e d be low, this  wa s  not the  ca s e  with

9 V 27 a nd V 30 of the  P CAT.

10

1 l

12

c. The Changes to the Expedites Process
required by Eschelon's ICA

w e r e  n o t  " Mu t u a lly Developed" as

Es c he lon 's  ICA with  Qwe s t p rovide d  fo r the  mutua l de ve lopme nt o f Expe d ite  p roc e dure s

13 between Qwest and Esche1on.105

14 A long-s ta nding Expe dite  proce s s  wa s  in  pla ce  which wa s  mutua lly a cce pta ble  a nd

15 unde rs tood a nd utilize d by both Es che lon a nd Qwe s t for ove r 5 ye a rs . Tha t proces s  was  the

16 Expe dite s  Re quiring Approva l proce s s . The  CMP  cha nge s  in  th is  ca s e  we re  not "mutua lly

17 deve loped." Es che lon and the  othe r CLECs  had little  to no meaningful s ay in the  proces s  ultimate ly

18 des igned by Qwest as  is  apparent from the following tes timony at the hearing in this  case:

19 Q.

20

21

[B Y E S C H E LO N  ATTO R N E Y ME R Z] If  Q we s t  g iv e s  n o t ic e  o f  a
p ro p o s e d  c h a n g e  a n d  C LE C s  o b je c t,  Qwe s t c a n  s till im p le m e n t th a t
cha nge , is  tha t right?

22

23

[BY QWES T WITNES S  MARTAIN] Could S ha ve  a n e xa mple , p le a s e ?

Expe dite s , Ve rs ion 30.

Oka y.

24

A.

Q.

A.

Q. In  the  ca s e  of Ve rs ion  30 , Qwe s t p ropos e d  a  cha nge , CLECs  obje c te d ,
Qwe s t imple me nte d tha t cha nge , corre ct?

25

26
A. Qwe s t d id  no t re c e ive  a ny fo rma l ob je c tions  to  Ve rs ion  30 . The re

proce s s e s  we  ca n work through to furthe r dis cus s  the  s itua tion.

are

27 102
103

28 104
105

Genung Direct Test., Ex. S-1 at 9.
Tr. at 315.
Id. at 322.
Genung Direct Test., Ex. S-1 at 17.
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Didn't we  s e e  fonta l obje ctions  from Es che lon a nd Inte gra  a nd P riority

Those  were  -- those  were  comments  to the  notice , but aga in, no esca la tion
no disputes , no postponements , no oversight committee

You we re  a wa re  of a n obje ctiqlg, the y didn't jus t obje ct ha rd e nough?  Is
tha t wha t you a re  te s tifying to

7

8

9

The  nume rous  forma l obje ctions  file d by the  CLECs  a re  a lso te s ta me nt to the  fa ct tha t the

process  amendments  e ffectua ted through Ve rs ions  27 and 30 we re  not mutua lly deve loped. Qwes t

admitted tha t there  were  a lso informal CLEC objections regarding the  changes

Fina lly, Esche lon witness  Johnson te s tified as  follows

1 0 The  CMP proce ss  for products  a nd proce sse s  is  la rge ly one -s ide d with
Qwest exe rcis ing unila te ra l power to ovem'de  any changes  or objections
tha t a n individua l CLEC or multiple  CLECs  ra ise . In fa ct a s  discusse d in
de ta il be low, whe n Es che lon a nd othe r CLECs  obje cte d to a  cha nge
Qwest proposed to the  expedite  process through CMP, Qwest nonetheless
implemented the change over the CLEC's obi sections ,,10

CLECs Are not Required to Accept Changes from the Change Management
Process if those Changes Abridge the CLECs Existing Rights under Its ICA

As discussed, S ta ff be lieves  tha t the  crux of this  issue  is  rea lly resolved by the  language  of the

16 CMP  docume nt its e lf Ms . Ge nung te s tifie d  a s  to  how this  is s ue  wa s  a ddre s s e d in  the  CMP

17 docume nt its e lf

1 8 Does the  CMP have  comple te  authority in implementing changes

1 9

20

No, the  CMP document provides  tha t 'in ca se s  of conflict be tween the
changes imple me nte d through this CMP and any CLEC
Inte rconnection Agreement (whe ther based on the  Qwest S ta tement of
Gene ra lly Ava ilable  Te rms  and conditions  ("SGAT") or not), the  ra te s
te rns  a nd conditions  of such Inte rconne ction Agre e me nt sha ll pre va il
a s  be twe e n  Qwe s t a nd  the  CLEC pa rty to  s uch  In te rconne ction
Agreement

24

It is  a lso mentioned tha t 'if changes  implemented through this  CMP do
not ne ce s sa rily pre se nt a  dire ct conflict with a  CLEC Inte rconne ction
Agre e me nt, but would a bridge  or e xpa nd the  rights  of a  pa rty to such
Agre e me nt, the  ra te s , te rms  a nd conditions  of s uch Inte rconne ction
Agreement sha ll preva il as  be tween Qwest and the  CLEC party to such
Agreement "109

27
Tr. at 376-77
Tr. at 367
EX. E-1 (Johnson) p. 17
Genung Direct Test., Ex. S-1 at 9

S:\MScott-2\MScott\06-0257\06-0257 - Es che lonBrie fl1 .doc

Q.



I

1

2

3

4

5

Aga in, the re  is  no re fe re nce  to the  CMP  in the  curre nt Qwe s t-Esche lon ICA, be ca use  it did

not exis t a t the  time  the  ICA was  ente red into.u0 The  Esche lon ICA required the  pa rtie s ' to mutua lly

de ve lop a  proce s s . A proce s s  wa s  in pla ce  a t tha t time  which both pa rtie s  mutua lly unde rs tood,

a gre e d to  a nd utilize d for ove r 5  ye a rs . Qwe s t's  unila te ra l a ctions  through the  CMP  a bridge d

Esche lon's  exis ting rights  unde r its  current ICA.

6

7

8

9

10

11 She  furthe r

12

13

14 By s ta ting tha t a n Ame ndme nt would be  re quire d if the

15

16

17

18

Howe ve r, e ve n if the  Commis s ion we re  to  a cce pt Qwe s t's  cours e  of de a ling a rgume nt,

Ve rs ions  27 a nd 30 s till a bridge d Esche lon's  rights  unde r its  e xis ting ICA a nd a s  such Esche lon did

not have  to acquiesce  to the  na rrowing of its  rights  under its  exis ting ICA.

Qwes t Witness  Novak pre tty much conceded tha t Esche lon's  rights  had been a ffected when

she  te s tifie d: "[i]nte rconne ction a gre e me nts  should not conta in such product, proce ss  a nd sys te ms

ope ra tion specifics  tha t the se  items  cannot be  managed via  the  CMP as  intended."111

te s tifie d tha t "Any such provis ions  in the  Inte rconne ction Agre e me nt would ma ke  it imposs ible  for

the  CMP participant to change  without firs t obta ining an amendment and agreement from the  pa rtie s

to tha t Inte rconne ction Agre e me nt."m

Inte rconne ction Agre e me nt wa s  contra ry to wha t ca me  out o f the  CMP , s he  ina dve rte ntly ga ve

support to Esche lon's  pos ition in this  case  s ince  Qwest required a ll CLECs to s ign an Amendment to

implement Vers ion 30 of the  expedite  process .

In a tte mpting to cla rify this  point with Ms . Nova k, the  following e xcha nge  occurre d a t the

19  he a ring :

20
[BY S TAFF COUNS EL ms . S COTT]: Oka y. S o it's  your be lie f
tha t wha t come s  out of the  CMP  proce s s  s houldn 't re quire  a n
amendment to the  Interconnection Agreement?

21

22

23

[QWES T WITNES S NO VAK]: No . Wha t I a m s a ying  is  the
proce s s e s  s hould not be  in the  Inte rconne ction Agre e me nt, the y
be long in the  PCAT and the re fore  can be  managed in the  CMP via
the  P CAT.

24

25

26

. . . .S o  ii a s  in  th is  ca s e , a  p roce s s  tha t ca me  ou t o f the  CMP
a ffe cte d the  rights  of a  pa rty unde r the ir curre nt Inte rconne ction
Agre e me nt, the n it is  Qwe s t's  pos ition tha t tha t pa rty or CLEC
would  not be  re quire d  to  imple me nt tha t in  its  In te rconne ction
Agreement through an amendment unless it wanted to, correct?

27

28
110 Id. a t 27.
111 Tr. 265
112 I d
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If I unde rs ta nd you, the  CMP  ca nnot impos e  a n obliga tion on a
CLEC tha t is  contra ry to its  Inte rconne ction Agre e me nt. And tha t
is  s ta ted in the  CMP document itse lf

But tha t is  pa rt of why the  proce sse s  should not be  de ta ile d in a n
Inte rconne ction Agre e me nt its e lf be ca us e  the n the  CMP  ca nnot
operate  on the  processes without affecting an amendment

We ll, but, if the  - would you a gre e  with me  tha t if the  pa rticula r
if a  pa rty e nte rs  into a  Inte rconne ction Agre e me nt on April le t of
2000, le t's  s a y, a nd Qwe s t ha s  provis ions  of a  P CAT in e ffe ct
which more  spe cifica lly de ta il some  ge ne ra l provis ions  conta ine d
in  the  In te rconne ction Agre e me nt, a t the  da te  of its  a doption
would you agree  with me  tha t those  PCAT provis ions  would be  the
pre va iling  provis ions  a nd would  a pply to  tha t In te rconne ction
Agreement?

I'm not s ure  I would us e  thos e  te rms . The  P CAT furthe r defines
how the  provis ions  of the  Inte rconne ction Agre e me nt would be
implemented. So it goes into the  processes used to sa tisfy the  terms
of the  Inte rconnection Agreement

But the  Inte rconnection Agreement itse lf is  the  agreement be tween
partie s  a t tha t point in time , correct?

And  tha t a g re e me n t ca n 't be  e xpa nde d  o r the  pa rty's  righ ts
adversely affected based upon events subsequent to the agreement?

They should not be , tha t's  correct

Qwes t's  pos ition in this  ca se  is  not difficult to unde rs tand. Qwes t de s ire s  to have  a s  much of

the  de ta il put into documents  tha t a re  not subject to S ta te  commission overs ight but ra ther a re  subject

to only Qwe s t's  dis cre tion. Qwe s t is  a tte mpting  to  tum its  ta riffs  a nd  ICe s  in to b y

cla iming tha t a ll of the  "de ta ils" a re  actua lly "processes  and procedures" which Qwest should control

a nd a ccordingly be long in the  Qwe s t P CAT. This  give s  Qwe s t ca rte  bla nche  a uthority to ma ke  a ny

cha nge s  no ma tte r wha t impa ct the y ha ve  on the  CLEC's  e xis ting rights  unde r the ir ICe s . S o this

proble m doe s  not a ris e  a ga in, Qwe s t s hould be  re quire d to  put the  de ta ils  of CLEC impa cting

processes into its  interconnection agreements  and tariffs

114"s he lls "

Id. a t 266-68
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VI. Due to the Implementation Problems with Versions 11, 27 and 30 of the PCAT, and the
Concerns Surrounding Qwest's New Expedite Process, Qwest Should Be Required to
Make Permanent The Interim Process Now In Effeet Under The June 6, 2006
Procedural Order for Expedites for all CLECs

Qwest Unilaterally and Inappropriately Expanded the Covad Change Request to
Abridge CLEC Rights under the Current Process

The tes timony establishes  tha t Version 11 resulted from a  change  request submitted by Coved

6 in Fe brua ry, 2004, in which it a s ke d for "a  forma l proce s s  to e xpe dite  a n orde r tha t re quire s  a n

7 inte rva l tha t is  s horte r tha n wha t is  curre ntly a va ila ble  for tha t product ""5 The  re que s t wa s  not

8 specific to des ign se rvice s Covad's  reques t was  for both des ign and non-des ign se rvices

9 response  to Covad's  request, Qwest came out with Vers ion ll, and wha t is  known as  the  Preapproved

10 Expe dite s  P roce s s Qwe s t ma te ria ls  de s cribe d the  proce s s  a s  optiona l CLECs  we re  not

l l re quire d to s ign a n Ame ndme nt, if the y did not wa nt the  P re a pprove d Expe dite s  P roce ss ."" Qwe s t

12 witne s s e s  te s tifie d tha t s ome  CLECs  s igne d the  Ame ndme nt to the  ICA s o the y could obta in the

13 be ne fits  of the  ne w e xpe dite  proce s s Howe ve r, Qwe s t te s timony offe re d in this  proce e ding

14 suggests that the process was not optional

The  CLEC notifica tion for Ve rs ion ll wa s  s e nt on J une  29, 2004, with a n imple me nta tion

16 da te  of J uly 31, 2004923 The  CLEC notifica tion for Ve rs ion 27 which move d 2w/4w Unbundle d

17 Loops  to the  P re -Approve d Expe dite  P roce s s  which conta ine d a  $200 pe r da y fe e , wa s  is s ue d on

18 S e pte mbe r 12, 2005 with a n imple me nta tion da te  of Octobe r 27, 2005 Fina lly, the  CLEC

19 notifica tion for Ve rs ion 30 (which cha nge d the  proce s s  to re quire  e xpe dite  la ngua ge  in a  CLEC's

20 Inte rconnection Agreement or they had to s ign an Amendment) was  issued on Octobe r 19, 2005, with

21 an implementa tion date  of January 3, 2006

1 5

22

24
Id. a t 202
Id. a t 202-03
Id. a t 205
I d
Johnson Direct Tes t., Ex. E-1 a t 21-22

Tr. a t 329
Tr. a t 330
Tr. a t 329
Genung Direct. Tes t., Ex. S-1 a t 20

Id. a t 22
Id. a t 23
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C I

1

2

3

4

5

6

In the  e nd, Qwe s t's  ne w proce s s  wa s  not optiona l. Qwe s t unila te ra lly through the  CMP

p ro ce s s  ch a n g e d  E s ch e lo n 's  a n d  o th e r CLE C's  rig h ts  to  g e t e xp e d ite s  u n d e r e me rg e n cy

circumstances  for any design se rvices . Ins tead, Qwest e ffectua ted a  new process  where  CLECs such

as  Esche lon had to pay $200 pe r day for any expedite s  for de s ign se rvice s  unde r a ll circumstances

including e me rge ncy conditions  a s  we ll, unle s s  ca us e d by a  proble m by Qwe s t. The  s cope  of the

Covad request was discussed at the hearing:

7 "Q- [BY QWES T ATTORNEY S TEES E] :
change request brought by Coved, true?

And Ve rs ion 11 wa s a

8

9
[MS  J OHNS ON]: Ve rs ion 11 wa s  cre a te d a s  a  re s ult of Cove d's
change request, yes.

1 0

11

And wha t Cova d wa nte d wa s  the  a bility to ge t unbundle d loops
e xpe dite  whe n the  CLEC ha d ca us e d the  dis conne ct in  e rror,
correct?

1 2 Coved wanted an optiona l proce ss  to expedite  orde rs  tha t did not
meet the  emergency expedite  crite ria .

1 3

1 4
Do you  re ca ll the  s pe cific  re a s on  be ing  g ive n  by Cove d  wa s
s pe cifica lly be ca us e  the y, if the y dis conne cte d a n orde r in e rror,
they wanted to be  able  to ge t it expedited?

1 5

you know, tha t tha t's  a  pa rt of minute s  in
1 6

I unders tand tha t tha t's
the  Coved CR.

1 7

1 8

An d  a s  Ve rs io n  1 1  wa s  imp le me n te d ,  ma n y CLECs , Co va d
include d - I'm a s s uming you know, ma ybe  you don't - s igne d a n
amendment for the  preapproved expedite  process, true?

1 9 I don't know who s igned the  amendment or when.

20

21

But the  only wa y you could ta ke  a dva nta ge  of the  pre a pprove d
e xpe dite  proce s s  wa s  if you s igne d a n a me ndme nt. I think you
sa id tha t in your summary.

22 That's  wha t Qwest required, yes .

23

24

And once  you  s igne d  tha t a me ndme nt, a ny s e rvice  tha t wa s
de linea ted in the  preapproved expedite  process  was  subject to the
$200 per day charge; correct?

25

26
A. Tha t's  corre ct. It wa s  -- tha t product wa s  no longe r e ligible  for the

27

28

126 Tr.: 43-44.
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I I

1

2

3

4

But Esche lon witne s s  Johnson te s tifie d tha t Qwe s t origina lly inte nde d the  ne w non-

emergency process  to be  an optiona l process  in addition to (and not a s  a  subs titute  for) the  exis ting

emergency process .127 Ms. Johnson a lso tes tified tha t Qwest represented the  process  as  an optiona l

p1'00eSS_128

5

6

7

" ...And in its  J une  29, 2004 a nnounce me nt re la te d to Cova d's  Cha nge
Re que s t, the  compa ny s ta te d tha t: "Qwe s t is  modifying/cha nging the
exis ting manua l Expedite  process  to incorpora te  two processes . These  a re
the  fe e -a dde d P re -Approve d a nd e me rge ncy-ba se d Expe dite s  Re quiring
Approva l. Furthe rmore , in re sponse  to Esche lon's  comme nts  on Cova d's
Change Request, Qwest issued a  July 15, 2004 response which sta tes:

8

9

10

11

12

"3 . ....Qwe s t did not wa nt to s hut the  door for its  Inte rconne ct
cus tome rs  be ca us e  of e xis ting  con tra ctua l ob liga tions , s o  is
offe ring thos e  cus tome rs  two options : 1) To be  a ble  to e xpe dite
without re a s on for a  pe r-da y improve d ra te , like  the  Re ta il a nd
Access  cus tomer, or 2) Continue  with the  exis ting process  tha t is  in
place . Qwest is  providing the  Inte rconnect cus tomers  an additiona l
option. If the  CLEC choose s  option 2, a nd the  e xpe dite  re a son is
for one  of thos e  lis te d  in  the  P CAT, the y a re  g ive n  the  s a me
opportunity a t having the  due  date  requested. 44129

13 B.

14

There was Considerable Confusion Among the CLEC Community Regarding
Version 27 and Version 30 and Several CLECs filed Formal Objections to the
Change Versions

15

16
S e ve ra l of the  more  a ctive  CLECs  in the  CMP  proce s s  obje cte d to Qwe s t's  cha nge s .130

Following is  an objection sent to Qwest by Integra  on November 3, 2005 :
17

18

19

20

21

22

"Inte gra  obje cts  to  Qwe s t propos e d cha nge  to re move  the  e xis ting a pprova l
required expedite  process  for des igned products . When Integra  s igned the  Qwest
Expe dite  Ame ndme nt we  we re  not a dvis e d tha t by s igning the  a me ndme nt it
would change  the  current Expedite s  Requiring Approva l process . We  s igned the
a me ndme nt be lie ving tha t this  would ADD to our options  of ha ving a n orde r
comple te d outs ide  the  s ta nda rd inte rva l. Whe n Inte gra  s igne d the  a me ndme nt
UBL DSO loops  were  not included as  a  product on the  lis t of products  in the  "Pre -
Approve d Expe dite s " lis t. Whe n the  UBL DS O wa s  a dde d to this  lis t Inte gra  did
not comme nt a t tha t time , we  s till be lie ve d the  Expe dite s  Re quiring Approva l
process was in place  for our use .

77131

23

24
Othe r CLECs  filing forma l obje ctions  to the  Ve rs ions  27 a nd 30 cha nge s  notice d by Qwe s t

included Coved, McLeodUSA, Eschelon and Priority One .132
25

26 127
128

2 7 129

130

2 8 131

132

Ex. E-1 (Johnson) pp. 20-21.
Id .
Johnson Direct Tes t., Ex. E-1 (Johnson) pp. 21-22,
Johnson Direct Tes t., Ex. E-1, BJJA, a t 13.
Id., Ex. BJJ -A a t 13.
Id .
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I c

1
Mcleod's  obi section was  filed on Octobe r 26, 2005. It s ta ted in pa rt:

2

3

4

5

"Qwe s t a nnounce d it will be gin cha rging e xpe dite  fe e  for 2w/4w loops  on Oct.
27th. Qwe s t jus t pos te d a  Expe dite s  a nd Es ca la tions  V30 which s till ha s  the
2w/4w a na log loop e xce ption include d. I looke d a t the  pre vious  ve rs ion (V29)
a nd the  e xce rption wa s  a ls o pre s e nt in tha t ve rs ion. Qwe s t ha s  g ive n  until
Nove mbe r or to comme nt on the  V30 s o I don't s e e  how (1) Qwe s t ca n be gin
cha rging tomorrow (Oct. 27th ) when the  review isn't comple te  and (2) Qwest can
e ve n cla im tha t 2w/4w a na log loops  a re  no longe r a n  e xce ption in  the  P re -
Approved Expedite  process  when it doesn't appear tha t Qwest has  addressed this
is sue  in prior re vie ws .,,133

6

7
Esche lon filed the  following objection on November 3, 2005.

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

"In Qwe s t's  re s pons e  to Cova d's  CR P C021904-l, Qwe s t s a id: "If a  C LE C
choos e s  not to a me nd the ir Inte rconne ction Agre e me nt, the  curre nt e xpe dite
crite ria  a nd proce s s  will be  us e d." The  curre nt "e xpe dite  re quiring a pprova l
process" a llows a  CLEC to request an expedite , a t no charge , when the  customer's
needs  me t ce rta in crite ria . Esche lon re lied upon Qwes t's  re sponse  and based its
de cis ion to comme nt, or not comme nt, on tha t re sponse . Qwe s t is  now fa iling to
ke e p the  commitme nts  it ma de  to CLECs  in CMP , a nd in its  re sponse  to Cova d,
by now changing its  pos ition on expedite s  and unila te ra lly imposing cha rges  via  a
proce s s  cha nge  in  CMP . Qwe s t's  propos e d cha nge  to re move  the  e xis ting
a pprova l re quire d e xpe dite  proce ss  for de s igne d products  will ne ga tive ly impa ct
Es che lon a nd its  cus tome rs . Qwe s t s a id its  ba s is  for this  cha nge  is  'pa rity' a nd
tha t Qwe s t re ta il cha rge s  for a ll e xpe dite s  for 'de s igne d' s e rvice s . Howe ve r, this
cla im of 'pa rity' is  mis le a ding a s  Qwe s t's  ne w proce s s  now tre a ts  CLEC P OTS
cus tome rs  diffe re ntly tha n Qwe s t P OTS  cus tome rs . Qwe s t de fine s  pa rity ba se d
on whe the r a  s e rvice  is  'de s igne d.' Qwe s t ha s  chos e n to a pply the  'de s ign'
proce s s  to DS O UBLs , but not to its  own P OTS  cus tome rs . The  re s ult is  tha t
though from the  cus tome r pe rs pe ctive  the  s e rvice  is  the  s a me , Qwe s t now
proposes  to trea t them diffe rently for the  expedite  process .

1 7 * * * * *

1 8

1 9

20

Es che lon a ls o obje cts  to  Qwe s t's  a ddition of UBL DS O products  to  the  pre -
a pprove d lis t of products . Qwe s t chos e  to ma ke  the  cha nge  to the  a pprova l
re quire d e xpe dite  proce s s  a lte r it a dde d DS O loops  to the  product lis t for pre -
approved products . The  re sult is  tha t CLECs were  unable  to e ffective ly comment
on a  change  tha t Iowa  coupled with Qwest's  furthe r change , s ignificantly impacts
a  CLEC's  bus ine s s ."

2 1

22
PriorityOne 's  obi action filed on November 3, 2005, read in pa rt a s  follows:

23

24

"Also, P riorityOne  obje cts  to Qwe s t's  propose d cha nge  to re move  the  e xis ting
a pprova l re quire d e xpe dite  proce s s  for de s igne d products  a nd note  tha t it will
ne ga tive ly impa ct P riority One  a nd its  cus tome rs ." 5

These  a re  compla ints  from CLECs tha t a re  familia r with the  process . While  S ta ff is  unce rta in
25

of the  numbe r of CLECs  a ffe cte d, othe r CLECs  in Arizona  we re  s ure ly a ffe cte d. In fa ct, Qwe s t
26

27

28
133 Id.

134 Id.
135 Id.
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1

2

Witne s s  Ma rta in a dmitte d tha t for CLECs  tha t did not pa rticipa te  in the  CMP  proce s s  da ily the re

could be  some confusion with Versions 27 and 30

Further when asked on cross-examina tion whether there  were  other CLECs tha t objected in an

4 informa l wa y, Qwe s t Witne s s  Ma rta in s ta te d

5 We ll, we  ha d our a d hoc me e ting with the  CLECs  tha t dis cus s e d Ve rs ion 30
There  were  some concerns ra ised a t the  meeting

,,137

6

S he  furthe r s ta te d tha t "I be lie ve  s ome  of thos e  CLECs  tha t ha d comme nts  on Ve rs ion 30

8 already had an amendment with us and were  participa ting in the  expedite  for a  fee  process

It is  cle a r tha t the  CLECs  we re  confuse d a bout the  Ve rs ion 30 Ame ndme nt a lso a nd wha t it

10 wa s  inte nde d to do

1 1 Qwe s t's  P a rity a n d  Un ifo rmity Cla ims  a re  With o u t Me rit

1 2

1 3

1 4

1 5

1 6 CLECs  a re  e ntitle d, unde r S e ction 251 of the  Act, to

1 7

C

Qwe s t a lso jus tifie s  its  cha nge s  in Ve rs ions  27 a nd 30 due  to a  ne e d for unifonnity.'" Qwe s t

s ta te s  tha t it cha rges  its  re ta il cus tomers  a  $200.00 pe r day cha rge  for expedite s , in accordance  with

its  Ta riff approved by the  Commiss ion

Howe ve r, uniformity (unle s s  one  a cce pts  Qwe s t's  pos ition tha t e xpe dite s  a re  a  s upe rior

s e rvice ), ma y not be  la wful in this  ca s e .

TELRIC ra te s  for whole sa le  e lements  which mee t the  impa irment s tanda rd. If Qwes t is  including the

$200.00 pe r day cha rge  for expedite s  in its  re ta il ta riff it is  unlike ly tha t the  ra te  is  TELRIC based

Furthe r, nothing could be  fa rthe r from pa rity or uniformity tha n the  proce s s  re s ulting from

20 Ve rs ion l l a nd Ve rs ion 30 of the  CMP . Ms . Albe rshe im te s tifie d a s  to the  impa cts  of both

1 8

[BY QWES T ATTORNEY S TEES E]: And for P OTS  s e rvice s  whe n will
Qwest accept an expedite  today`

[MS . ALBERS HE1M]: Toda y it will a cce pt a n  e xpe dite  if the  P OTS
se rvice  mee ts  the  crite ria  of the  emergency conditions  and re source s  a re
ava ilable

What about for design service

Tr. a t 365
Id. at 367
Id. at 369
Tr. a t 332 and 338
Tr. a t 332
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v I

1

2

For de s ign s e rvice , we  don't ha ve  the  lim ita tions  of e me rge ncy conditions . A11
de s ign s e rvice s  m a y be  e xpe dite d  if re s ource s  a re  a va ila ble ,  howe ve r,  the re
would be  a  cha rge  of $200 pe r da y."141

Thus , non-de s ign s e rvice s  which to the  e nd-use r cus tome r a re  the  s a me  a s  compa ra ble  de s ign
3

s e rvice s , Qwe s t's  CLEC cus tom e r ca n ge t e m e rge ncy e xpe dite s  a t no cha rge . The re  is  no option for
4

the s e  cus tome rs  to ge t e xpe dite s , for a  fe e , unde r non-e me rge ncy circums ta nce s . On the  othe r ha nd,
5

fo r de s ign  s e rv ic e s ,  c us tom e rs  c a n  ge t e xpe d ite s  unde r a ny c irc um s ta nc e s  bu t m us t a lwa ys  pa y
6

$200.00. And, for de s ign s e rvice s ,  the  CLEC m us t pa y $200.00 for e m e rge ncy e xpe dite s  a s  we ll.  In
7

Sta ff' s  opinion, the  ne w sys te m de s igne d by Qwe s t suffe rs  firm a  la ck of unifonnity or pa rity. Thus ,
8

the  ne e d to  rus h  to  ge t it in  p la ce  to  e ns ure  uniform ity or pa rity,  a s  Qwe s t witne s s e s  te s tifie d ,  is  a
9

pa ra dox.
10

11

12

13

More ove r, on cros s -e xa mina tion, Ms . Ma rta in s ta te d tha t from 2001 through 2004 Qwe s t's

a cce s s  ta riff a llowe d e xpe dite s  unde r a  fe e -a dd option a s  we ll a s  e me rge ncy e xpe dite s , but s he

cla ime d tha t de s pite  the  la ngua ge  Qwe s t only gra nte d e xpe dite s  on e me rge ncy conditions  for a ll

cus tomers .'42 So in this  case , the re  may have  been pa rity, but a t the  expense  of Qwest not following
14

its  ta riff.
15

16

17

18

19

20

21

Qwe s t cre a te d the  unifonnity a nd pa rity proble ms  its e lf whe n it fa ile d to  provide  a  truly

optiona l process  a s  Covad had reques ted for expedite s  under non-emergency circumstances . It was

an a lte rna tive  process , meaning tha t if you s igned the  V ll Amendment you had to pay a  $200.00 fee

for both emergency and non-emergency expedite s .143 An optiona l process  would have  a llowed the

CLEC to continue  to ge t e me rge ncy e xpe dite s  for no cha rge  a nd non-e me rge ncy e xpe dite s  for a

$200.00 fee  pe r day. Tha t is  the  only reason Qwest ended up with three  ca tegorie s  of CLECS under

its  new expedite  process .144 Qwest crea ted its  own need for uniformity and parity.
22

D. Qwe s t's  "S upe rio r S e rvic e " Cla ims  a re  Withou t Me rit
23

24
In a n a tte mpt to jus tify its  $200.00 ra te  a nd a ppa re ntly to re move  the  ra te  from Commiss ion

oversight, Qwest argues tha t expedites are  a  "superior sewice".145 Qwes t Witnesse s  The re sa  Million
25

26

27
143

2 8 144

14s

141 Tr . a t 284_85.
142 Id . a t  357-58.

Tr . a t  44.
S e e  Tr . :  45-56.

Tr . a t 493 .
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I l

1 a nd Re ne e  Albe rs he im both te s tifie d tha t e xpe dite s  a re  a  "s upe rior s e rvice ". At the  he a ring, Ms .

2 Albe rs he im te s tifie d a s  follows :

3

4

"Give n tha t this  is  a  re que s t for a  s upe rior s e rvice , a s  Ms . Million will te s tify in
more  de ta il, 146
circumstance. as

we  do  no t be lie ve  tha t TELRIC ra te s  ha ve  a pplica b ility in  th is

5 Ms. Albe rshe im furthe r te s tifie d tha t "...the y're  supe rior in tha t the y a re  be yond wha t we  a re

6 re quire d to provide  unde r the  te rms  of the  Te le communica tions  Act."147 Howe ve r, this  pos ition

7 mis cons true s  the  holding of the  Eighth Circuit Court of Appe a ls  which firs t a ddre s s e d the  is s ue  of

8 "supe rior se rvice ".

9

1 0

1 1

1 2

1 3

The  Eighth Circuit ca se  Qwes t is  re fening to is  Iowa  Utilitie s  Boa rd v. FCC .148 In tha t case ,

the  Eighth Circuit rule d tha t the  FCC rule s , re quiring ILE Cs  to provide  CLECs  inte rconne ction a nd

unbundle d ne twork e le me nts  s upe rior in  qua lity to  tha t which the  ILEC provide d to  its e lf we re

inva lid and contra ry to the  s ta tutory requirement tha t the  ILEC provide  inte rconnection "a t leas t equa l

in qua lity" to tha t provided by the  ILEC to itse lf.149 The  Eighth Circuit s ta ted:

1 4

1 5

1 6

1 7

"No th in g  in  th e  s ta tu te  re q u ire s  th e  ILE  C s  to  p ro vid e  s u p e rio r q u a lity
inte rconne ction to  its  compe titors . Th e  p h ra s e  'a t le a s t e q u a l in  q u a lity'
e s tablishes  a  minimum leve l for the  qua lity of inte rconnection, it does  not require
anything more . We  ma inta in our view tha t the  supe rior qua lity rule s  cannot s tand
in  ligh t o f the  p la in  la ngua ge  o f the  Act fo r a ll the  re a s ons  we  p re vious ly
expressed. [Cite  omitte d.] We  a ls o  note  tha t it is  s e lf-e vide nt tha t the  Act
prevents  an ILEC from discrimina ting be tween itse lf and a  reques ting compe titor
with respect to the  qua lity of the  inte rconnection provided."150

1 8

1 9

20

21

Expe dite s  a re  not a  "supe rior se rvice " to wha t Qwe s t provide s  itse lf Qwe s t witne sse s  in fa ct

te s tifie d  tha t Qwe s t p rovide s  the  ca pa b ility to  e xpe d ite  to  its e lf the  s a me  a s  it doe s  to  its

competitors.151

22

23

24

[BY S TAFF COUNS EL MS . S COTT]...But tha t's  a nothe r is s ue .
I guess  the  is sue  tha t I want to explore  with you is  the  options  tha t
Qwes t makes  ava ilable  to its  own cus tomers , including expedite s ,
a nd  the  ne e d  for the  CLECs  to  ha ve  s imila r op tions  for the ir
customers.

25

2 6 146

2 7 148

149

2 8 150

151

Id.
147 Id. at 197.

120 F.3d 753 (8'" Cir. 1997), a jfd in pa rt a nd re v'd in pa rt, 525 U.S. 366 (1999).
Id. a t p. 758.
Id .
Tr. a t 518-520.
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I t

1
So in emergency circumstances, you would agree with me that it's
appropriate that the CLEC have the ability to expedite as well,
correct?

2

3
[QWES T WITNES S  MS  MILLION] I would  gue s s  tha t in
emergency circumstances it's  appropriate  for CLECs just as  it's
appropriate for Quest's retail and other wholesale customers.

4

5
And there may be other instances where Qwest wants the ability to
expedite for its  customers other than emergency circumstances,
correct?

6

7
Ye s . I be lie ve  tha t's  the  ba s is  for the  ta riff tha t we  file d in
Arizona .

8 Okay. And so CLECs under the same terms would want to have
the ability to expedite under those conditions as well, correct?

9
A. And they do have the ability to expedite under those conditions.. 152

10
E. Qwest's Claims of CLEC Abuse do not Support the Change in Process

11

12

13

Qwest's  concerns with CLEC abuse of the  Expedites  Requiring Approval process do not

support the changes made by Qwest to the Expedites and Escalation process. In her testimony during

the hearing, Qwest witness Martain testified as follows :
14

15
"Yes , there  is  a  great risk there  that you can have a  CLEC that sa id, I paid for
expedite but so-and-so over there isn't and they are getting expedites for free.

16

17

18

19

20

21

So, it was very hard to manage and became very important to us to make sure that
we were doing the right thing and we were making sure that if it  was an
emergency, they could have it and if it wasn't, they couldn't because of the other
process over here. 53

Yet when asked later if any CLEC had ever complained to Qwest that other CLECs were

inappropriately getting expedites for free, Ms. Martain testified that no such complaints were brought

to her personal1y.154

And, again, the following exchange at the hearing demonstrates that Qwest's concerns over
22

CLEC abuse of the system were not behind the changes it made to the expedite  process. Qwest
23

Witness Martain admitted that gaming the system was just as likely with non-design (free) as for non-
24

design services ($200.00 per day charge):
25

26

"Q. [BY ESCHELON ATTORNEY MERZ]: And then you ta lk la te r on in
that same paragraph about a  CLEC who is  changing a  le tter from a

27

28
152 Tr. a t 520 .
153  Id. a t 403 .

154  Id, a t 420-21 .

S:\MScott-2\MScott\06-0257\06-0257 - EschelonBriefl1 .doc

Q.

A.

A.

Q.



1 t

1
me dica l fa cility a nd us ing the  s a me  le tte r ove r a nd ove r to  obta in
expedites?

2 [QWEST WITNESS  MARTAIN]: Tha t wa s  one  of the  e xa mple s  whe re
we  were  having difficulty.

3

4
Q.

A.

And that was one particular CLEC that you saw doing that?

One  or two. I can't remember. I know one  for sure .
5

It wasn't Esche lon?
6

Q.

A.
7

No, it was  not.

* * * * *

8

9

1 0

And la te r on you ta lk about othe r s itua tions  whe re  CLECs  were  is suing
orders to disconnect end users for nonpayment and then submitting a  new
connect order to restore  service. That is  another example that you refer to,
correct?

11

1 2
Correct. And then they would try to ge t us  to expedite  the  insta ll.

* * ** *

1 3

1 4

1 5

Go to page  25, line  4 - actua lly line  36. You say, 'These  type  of s itua tions
placed an undue  burden on Qwest which subsequently required Qwest to
a s k a dditiona l cla rifying que s tions  to de te rmine  whe the r the  e xpe dite
request was legitimate ' Do you see  tha t?

1 6

1 7
That's  correct and I ta lked about that this  morning.

* * * * *

1 8

1 9
Q.

A.

You are talking about gaming the system essentially, correct?

Correct.
20

2 1
And you wouldn't ha ve  more  conce rn with re s pe ct to de s ign s e rvice s
a bout pa ttie s  ga ming the  sys te m tha n you would non-de s ign se rvice s ,
would you?

22

23
No, I would not.

I mean the concern would be the same?
24

Q.

A.
25

. . 155The  conce rn  is  the  s a m e , s o  I a pologize ."

26

27

Id. at 372-75
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1 VII. Staff's Other Recommendations are in the Public Interest and Should be Adopted

A. Qwest Should Be Required to Reimburse Eschelon the $1800 in Expedites Fees it

5

6

7

8

When Esche lon could not ge t its  orde r expedited unde r its  ICA, it turned to the  only ava ilable

a lte rna tive , orde ring out of Qwe s t's  re ta il s e rvice s  ta riff. It orde re d a  DS I P riva te  Line  out of the

Qwest re ta il se rvices  ta riff and requested an expedited due  da te  for which it was charged $1800.00

Qwes t Witne ss  Novak te s tified tha t she  a ssumes  tha t Esche lon ha s  pa id Qwes t s ince  it is  a  ta riffed

ra te

9 Qwest Should be Required to Include a Definition of Both Design and Non
Design Services in its Tariffs and Interconnection Agreements

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

Qwe s t oppos e s  S ta ff's  re comme nda tion to include  a  de finition of both De s ign a nd Non

"S ta ff wa s  una ble  to  find  a  de fin ition  of de s ign  or non-de s ign  s e rvice s  in  Qwe s t's  in tra s ta te

ta riffs  ,,159 Qwes t Witness  Albe rshe im concedes  tha t ne ithe r the  Qwes t Ta riff or its  Inte rconnection

Agre e me n ts  con ta in  s uch  a  de fin ition . Ms .  Alb e rs h e im te s tifie d  th a t s h e  o p p o s e d  th e

recommendation because  of it is  ra ther "nebulous

Ye t on cross  e xa mina tion, Ms . Albe rshe im a dmitte d tha t the  dis tinction be twe e n de s ign a nd

non-de s ign s e rvice s  is  a  crucia l dis tinction for provis ioning proce s s e s She  a lso a dmitte d tha t

Qwe s t is  a tte mpting to a pply diffe re nt proce sse s  de pe nding on whe the r a  product is  de s ign or non

design.l62 When furthe r pressed on this  point, Ms. Albershe im s ta ted the  following

[BY ES CHELON ATTORNEY MERZ]: We ll, if the  dis tinction be twe e n
de s ign a nd non-de s ign s e rvice s  is  a  critica l one , why would Qwe s t not
want to de fine  tha t dis tinction in its  ta riffs  for its  cus tomers?

[BY Q W E S T VVITNE S S  ALBE RS HE IM]: It ' s  a  c r it ic a l o n e  in
provis ioning proce s s e s . I don't be lie ve  it's  ne ce s s a ry in the  ta riffs . But if
we  put it in the  ta riffs , we  will have  to be  ve ry precise . Tha t is  my point

Tr. a t 442
Id
Tr. a t 225
Genung Direct Tes t., Ex. S-1 a t 23

Tr. a t 225
Id. a t 224
Id. a t 224-25
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We ll, is n 't it the  ca s e  tha t whe n Qwe s t puts  things  in its  ta riffs , it doe s
endeavor to be precise and accurate?

Abs olute ly

So tha t wouldn't be  a  reason for not putting a  de finition of des ign and non
de s ign in the  ta riff, would it?

No . I don 't be lie ve  it re a lly a dds  va lue  be ca us e  the  ta riffs  a re  ve ry
specific a s  to the  processe s or the  products , e xcuse  me , tha t the y a re
de scribing ,,163

As  Ms . Ge nung te s tifie d, Qwe s t doe s  include  a  de finition of De s igne d S e rvice s  in its Ne w

Me xico ta riff.

C Qwest Should Be Required to Develop a PID to Track Its Performance on
Expedites

Qwest a lso opposes  Sta ff' s  recommendation tha t Qwest be  required to deve lop a  PID to track

its  pe rforma nce  on Expe dite s . Qwe s t cla ims  tha t tha t informa tion is  a lre a dy conta ine d in the  OP T

P ID which  tra cks  commitme nts  me t But S ta ff doe s  no t be lie ve  tha t the  OP T P ID tra cks

commitments  me t with re spect to Expedite s  a s  a  sepa ra te  ca tegory. The re fore , S ta ff be lieves  tha t a

ne w P ID to  tra ck Qwe s t's  commitme nts  with  re s pe ct to  e xpe dite s  would  be  in fomra tive  a nd

be ne ficia l

VIII. Qwest Should be Required to Immediately Update its SGAT

Qwe s t ha s  e ffe ctive ly withdra wn its  Arizona  S ta te me nt of Ge ne ra lly Ava ila ble  Te rms  a nd

Conditions  ("S GAT") in  vio la tion  o f a  Commis s ion  Orde r. Commis s ion De cis ion No. 66201

re quire d Qwe s t to obta in Commis s ion a pprova l prior to withdra wing its  S GAT. The  S GAT is  the

the  Section 271 process

tenns .168 According to Ms. Albe rshe im, Qwest la s t upda ted it in April, 2005

It is  a  form a gre e me nt tha t CLECs  could opt into to ge t the  s ta nda rd

Id. at 225-226
Genung Direct Test., Ex. S-1 at 23. The definitions in the New Mexico tariff were included in Attachments 5 and 7

to Ms. Genullg's testimony
Id
Tr. at 275
Id

Id. at 319
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Lr

1 During the  hea ring, Qwest Witness  Albe rshe im te s tified a s  follows:

2 [BY E S CHE LO N ATTO RNE Y ME RZ]: The re  we re  s ome  que s tions
about the  s ta tus  of the  SGAT and Arizona?  Do you reca ll tha t?

3

A. [QWES T WITNES S  ALBERS HEIM]: Ye s .
4

5
And you a re  familia r with tha t document, a re  you not?

* * * * *

6

Ye s .
7

8
Tha t is  a  document tha t you and I ta lked about when we  were  in Colorado
in the  a rbitra tion proceedings , correct?

9 Ye s .

1 0 You reca ll tha t, don't you?

11

Q.

A. I do.

1 2 * * * * * *

1 3 You are  aware , based on tha t document, tha t Qwest takes the  position tha t
the  SGAT is  no longer ava ilable  for opt-in by any CLEC in any s ta te?

1 4

1 5
I a m a wa re  tha t this  s ta te s  tha t SGATs  a re  no longe r a va ila ble  to opt-in. I
be lieve  opt-ins  have  taken place  anyway.

1 6

1 7

The  is s ue  for Qwe s t he re  is  the  S GATS  tha t a re  out of da te  tha t the
ne gotia tions  te mpla te  is  more  re fle ctive  of curre nt a va ila bility of products
a nd s e rvice s . For e xa mple , I think the  S GAT s till re fe rs  to UNEP , which
is  no longer ava ilable .

1 8

1 9
So this  document says  tha t the  SGATS a re  no longer ava ilable  to opt in to
and has been replaced with the  negotia tion template .l70

The  ra mifica tions  of Qwe s t's  a ctions  a re  obvious . By e ffe ctive ly withdra wing the  S GAT a s

21 the  te mpla te  inte rconne ction a gre e me nt for opt-in by CLECs , a nd ins te a d us ing its  "ne gotia tion

22 te mpla te " which is  a  unfile d docume nt not s ubje ct to  S ta te  commis s ion re vie w a pprova l, it ha s

23 suppla nte d the  s ta tutory S ta te  Commiss ion re vie w proce ss  provide d in the  Fe de ra l Act with its  own

24 review process . The  Commiss ion should require  Qwes t to immedia te ly upda te  its  Arizona  SGAT and

25 ma ke  it a va ila ble  to re que s ting CLECs .

20

26

27

28

170 Id. at 300-03. See also Attachment A.
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l

1 IX. Co n c lu s io n .

2 Qwe s t bre a che d the  te rms  of its  e xis ting  ICA with  Es che lon  by de nying  Es che lon  the

3 ca pa bility to e xpe dite  LS Rs . The  long-s ta nding cours e  of de a ling be twe e n the  pa rtie s  a llowe d

4 Es che lon to obta in e xpe dite s  unde r a  we ll-e s ta blis he d proce s s  without a  fe e . Qwe s t unila te ra lly

5 changed this  proce ss , which re sulted in an abridgement of Esche lon's  rights  and the  rights  of othe r

6 CLECs. The  process  utilized by Qwest was  confus ing and misunders tood by some CLECs and some

7 CLECs were  the reby precluded from filing meaningful comments  on the  process . S ta ff recommends

8 tha t as  a  result of this  compla int, the  Commission order Qwest to make  permanent the  inte rim process

9  now in  e ffe c t unde r the  J une  6 , 2006  P roce dura l Orde r fo r e xpe d ite s  fo r a ll CLECS . S ta ff

10 re spectfully reques ts  tha t the  ALJ  adopt S ta ff's  othe r recommenda tions  in this  ma tte r.

11 RES P ECTFULLY S UBMITTED this  25th da y of Octobe r, 2007.

12

C13

14
t, S e nior S ta ff Coups

A 91/f
e

15

16

Maureen A. Sc
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-3402

17

18

Origina l and Thirteen (13) copies  of the
foregoing were  filed this  26th day of
Octobe r, 2007, with:

19

20

Docke t Contro l
Arizona  Corpora tion Com m is s ion
1200 We s t Wa shington S tre e t
P hoe nix, Arizona  85007

2 1
Colonies of the foregoing were mailed this

22 26t da y of Octobe r, 2007, to:

23

24

25

Michae l W. Pa tten
J . Matthew Ders tine
Roshka  DeWu1f & Patten, PLC
400 East Van Buren Stree t, Suite  800
P hoe nix, Arizona  85004

26

27

28

Ka re n L. Cla us on, Es q.
S e nior Dire ctor of Inte rconne ction/S r. Attorne y
Es che lon Te le com  of Arizona , Inc .
730 21'1d Avenue South, Suite  900
Minne a polis ,  Minne s ota  55402
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l 1

1

2

Noona n G. Cultright
Qwe s t Corpora tion
20 Eas t Thomas  Road, 16th Floor
P hoe nix, Arizona  85012

3

4

5

Charles W. Steese
Steese & Evans, P.C.
6400 South Fiddle rs  Green Circle
Suite  1820
De nve r, Colora do 801 ll

7

8

6 Me lis s a  K. Thomps on
Qwest Se rvices  Corpora tion
1801 California  Stree t, 10th Floor
Denver, Colorado 80202

9
500 IDS  Cente r

10 80 South 8th Street
Minne a polis , MN 55402

Gre gory R. Me tz
GRAY P LANT MOOTY

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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